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논문 / ARTICLE

재개발·재건축사업조합원의지위와분양신청권     
- 대법원2023. 2. 23. 선고2020두36724 판결을중심으로-

박유나*

국문초록

햧먗쨗·햧멯�혐찿캧폀폋켗핓ힻ쭿�먗밫심밫퓿삏헿�캧폀켬픿헻탗�뫛퓋캧폀ힿ픿쨤
삏심캧폀ힿ핓탧맼쨤풏쾇왗햌풤샟. 믳엧뺓샟펌햀쪐�ힻ읷밫쨓픷왗혗혐숗솿탗쨊훷멫몸
혐찿쪐핓폧엧혗믗혐싟픿밫켳옠펰혗좀좤픷왗줯쭿쪿몇홫퓋핓밫쫳헼핳ힻ퓿, 뮇잧읷쨐�삏쨤
픷왗샻켘퀓삏폁샟. 뫻옣폧솿탗쨊훷멫몸혐찿쪐혗39홫혗1혗3믗혐핯홫퓋핓핓몫뮇
픿뼓펯쭿펌탛�뮇뱇ힻ혗삏멾핳ힻ켘캼뽷앻핯햃폃뫛, 핯폋샻폧�믷샻쪐퓋2023. 2. 23. 켛뫛
2020쉋36724 몫픻퓿믗혐폋쌫앷홫퓋핓쭿펌탛�뮇쭻폧샻캼뫷먗퀓맻혗숗샟뫛샣폻샟. 
햧멯�·햧먗쨗캧폀홫퓋핓ힻ퓿삏핓몫뮇햋왗켗핓ힻ퓿퐻퀓쭿펌뮇햋왗켗핓ힻ퓿앷삏핯휌헼켬몤픿맻ힿ
샟. 쌫앷켗솿탗쨊훷멫몸혐찿쪐폋켗홫퓋ힻ퓿읷혗삏믗혐싟폨탗홫퓋핓펯쎟ힻ퓿폋헼풤숓뫛
혗옟삏믗혐핳ힻ좀뭧쭿숓펯퍷뫛, 믳옂ힻ좶몸풫퓿샻캼몫핓캧퍃뫷먔핯켘캼앻핯쨗
컘밫큸샟. 쫳ힻ폋켗삏홫퓋ힻ퓿핓핯휌헼켬몤픿혐핓뫛, 믳폋쌫앷솿탗혐찿뫻몿쪐옴폋켗홫퓋ힻ
퓿읷혗삏폧엧믗혐싟픿쭿읓멻�폻픷졫, 퓿혗밫훻핷, 뮇잧캫혐밫훻핷심샴홫폋켗혐밫
훻핷핯퍙켗캯쫳홫퓋ힻ퓿퐻혗핓뺯풤뫷쟙줷옟켛핯폁삏ힻ캯쫯퍓샟. 믳잧뫛퓿쭿켘픿�샻왗
햧먗쨗·햧멯�캧폀홫퓋핓ힻ퓿퐻쭿펌탛�뮇핓뫻몿읷멻�폻샟.
샻캼몫픻, 솿탗쨊훷멫몸혐찿쪐혗39홫혗1혗3맻홫퓋핓핓몫뮇픿뼓펯쭿펌탛�뮇뱇ힻ혗
삏믗혐핳ힻ좀좀탗숓펯햃ힻ퍅핇폋솿, 줳펳핓핓짳, 햀쪐�ힻ심픿뫛옟폧홫퓋핓쭿펌탛�뮇픿혗
삏믗혐픷왗켘폻샟. 핯엧햠켘픻햋�홫퓋ힻ퓿핓뫷솿혗픷왗핯펯ퟃ퓿핯햃샟삏혋
폋켗, 밫홯폋홫퓋핓쭿펌탛�뮇픿믗혐솿탗혐찿쪐혗72홫, 혗77홫핓햀쪐캼쫯퐿픿�혐잧뺓맻퍷
멾핯샟. 뺓팿맻퓿믗혐싟핯쭿펌탛�뮇혗픿�펰혗뫛햋삏퓿싟픿�탟샟웣뫛햃삏ힻ, 믳엧
혗믗혐싟핯맼밫훻핷뫷쟙줷옟켛픻폁삏ힻ멻�뫛혗솿읷혐찿핯�샴샟.

주제어 : 재건축·재개발, 정비사업, 조합원 지위, 분양신청권, 기준일, 2020두36724
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I. 서론
[�붢춢·�뷺�툲흋흖튢��켊�붢뾶첾�]

�붢춢·�뷺��쿊툲흋�싾·켎쥏뷺�쳂�춆��흳��뷶빃�붢튦뾶�‘빻�’ 찯��툲흋�쯺튢, 앟푢흖���
켊휗뼒�왣�줂쐚‘툲�’�븶켆얢툲흋�쑪. 붇���켊휗뼒�줂쐚툲��뻲붆�뷶빃�붢튦쐚빻�툲흋���쐚�앟
즫�얞뾶않�쭒, 쓚쭔�켊휗뼒�왣�찯��짢�켊, 튾쒆펞�쒆, 빻��펞�쒆왷팒�‘�켊�붢뾶’쬂뾶�붆
튷뾶않쑪. �짆짢2020싊8��켆흖튢빻빻�붢춢푢빊�춢�, 2021싊3�칺�춢붆�뾶�뿒�칺�짢뷶
짦얞쐚�흳흖튢첺즪1,000붆뻲붆쐞휺숞쐚왷�켊�붢뾶붆뽿튷�켆즾쑪.1) �ퟆ붟��켊�붢뾶�쐚�쿊툲흋�툲흋튷
��푢빦�툲흋��춯쐚왷툲흋��푲붇춯�팒짢��쑪.

[�붢춢·�뷺��쿊툲흋흖튢��켊�붢뾶춢퉣휗]
�켊�붢뾶쐚�붢춢툲흋�흖튢첾�얞쐚빃�붆쭔쑪. �붢춢툲흋뻲흳��쿊뾶춞푢튪�흺훋빦싾·켎쥏뷺�쳂�춆�

�흳�짢튢쒆�짢쑮앋�, 쑪붆뻲, 쑪튾쒆��춆�튷��휺, �켊, 쑪튾쒆�푦�, 쑪붆뻲��쑪튾쒆��
왷쑪휗춯푣��켊�붢뾶붆붆쐫뾶웒첾�쑪. 

�뷺�툲흋뻲흳�싾·켎쥏뷺�쳂흖쑿쐚빻앟��춆��흳�짢튢, 쒆�짢빻앟��뻲켊팒�쬂뾶�짢���켊
�튷얞뾶웒첾흖, �붢춢툲흋흖쿊흲�켊�붢뾶�붆춢퉣흲�붆�쑪. 뽾쥲숞�뷺�툲흋�흖튢않퉇붆켊왷뾶쬂
�켊�붢뾶�붆ퟛퟛ춢퉣빦, �쐚퉇붆��뺂���툲��붎왷�푲푢빦툲흋튷��쐚춯�팒짢�
�쑪.2)

[����ퟆ켊휗푦�뼒흖뺆쌂�]
�켊�붢뾶쬂뾶�쬂뾂�뾶��츛뾶뺆, �뾶뺆�싾즫�쑪춯쯺�짢�휺ퟚ쑪. 븒쐚1) �켊�붢뾶붆휂뾶얦

펞�쐚�쬂�쐚춯츛, 2) �켊�붢뾶짢����쬂왣�흖쒆흲켊휗푦�뼒����훐쐚춯츛왷��힆
�쯶, 뽾ퟆ쁞���뾶�푢�, 뼒쬲툶��뾶�푢����뷶숞��쐚춯푣��ퟚ쑪. 뽾쥲숞뽾뺂�흖튢����
ퟆ켊휗푦�뼒�뺆빊, 붇뾶���엚��왷�튾푲븒빦즪�챁뿒쑳흖튣퉇줆�춢퉣뾶않힆쐚쓶, 않푢축�뷶빃
�쿊츛(�‘않푢�쿊츛’�줂) �39��1�33)4)�튣축뽾흖욶쫾켊휗푦�뼒켆흲쒆퉇흖뺆흲뾏푲븶�흍붎쬲쑪
붆�뾂�4뻲흳�붢춢툲흋�뻲�뺆쬲�켊빊�붆�팒툲뷺흖튢쒆츛������븲쬂춣빦, 뺆즮�츛쵾쿊쬂칺
쐚않푢�쿊츛붢�쌂�않���쑪. 

[쒆퉇븶축�츛춯흖쒆쌂�]
칾뾆흖튢쐚, 않푢�쿊츛�39��1�3�튣흖쒆흲쒆츛��븲쬂춣�4뻲흳�쒆츛�2023. 2. 23. 튦빦2020엖

36724 븶(�‘쒆퉇븶’�줂)�숺��뺂뷶븲붆흍붎즾쓞뾏푲븶왪5)뺂쁞툺칺쯺튢, �붢춢·�뷺�툲흋���
��ퟆ켊휗푦�뼒�뺆빊쬂빦�빦뺆즮뽢��칺��쌂�칺빦�쑪.

1) 전형진, "재개발 얘기 나오자마자 삽시간에 1000가구 늘어난 곳", 한경집코노미, 2021년 1월 27일자, https://www.hankyung.com/realestate/article/202101276214i
2) 윤주혜, "압구정 재건축 급물살에 '상가 지분 쪼개기' 말썽", 아주경제, 2021년 2월 23일자, https://www.ajunews.com/view/20210223095659496
3) 도시정비법 제39조(조합원의 자격 등)

① 제25조에 따른 정비사업의 조합원(사업시행자가 신탁업자인 경우에는 위탁자를 말한다. 이하 이 조에서 같다)은 토지등소유자(재건축사업의 
경우에는 재건축사업에 동의한 자만 해당한다)로 하되, 다음 각 호의 어느 하나에 해당하는 때에는 그 여러 명을 대표하는 1명을 조합원으로 본
다. (단서 생략)
3. 조합설립인가(괄호생략) 후 1명의 토지등소유자로부터 토지 또는 건축물의 소유권이나 지상권을 양수하여 여러 명이 소유하게 된 때

4) 이하 구 도시정비법과 현행 도시도시정비법의 내용이 일치하는 한, 신법 조항을 기준으로 지칭한다.
5) 학동4구역의 광주고등법원 2020. 1. 23. 선고 2018누6446 판결, 원당1구역의 서울고등법원 2022. 9. 22. 선고 2022누34502 판결 등
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Ⅱ. 대상판결: 대법원2023. 2. 23. 선고2020두36724 판결

1. 대상사업지구– 온천4구역주택재개발정비사업지구
쒆퉇븶��흎쓞�4뻲흳�붢춢뻲흳�켆툶뺗흳푢앟줞뻲�앟100-13츎�축뾎�뻲��앟511-2츎���흖�

쿊툲흋�뻲짢튢, 159,759m2�툲흋뻲흳��4,043튾쒆(��켊휗1,712튾쒆, �춞켊휗2,331튾쒆)�쒆뽢찮빻앟�쑮�짢
붢춢쐚븉�숺��짢쑪.

�4뻲흳�2005. 9. 21. 켆툶뺗흳푢않푢축�뷶빃�쿊뾶칾빊��쿊힎�뻲흳�짢��얞흎빦, 2010. 6. 16. 켆툶뺗흳
푢빦푢�2010-214쬂�쿊뻲흳�짢��얞흎쑪. 2012. 3. 29. �튪쭃��붆얢2015. 11. 17. 툲흋푢빊�붆, 2018. 7. 
5. 뺆쬲�켊빊�붆쬂�짆짢왣힆쑪.

뭧쭿 뺯풤

캧폀퓿� 쭻캫쇔얓뭧퐣�쇔100-13쪃ힻ쨊밃혐뭧햋헿쇔511-2쪃ힻ핷퓋

캧폀졯헼 227,440m2

멯픣 17.07%
풤헼읛 279.17%

캧폀믗좣 36먗쇔ힻ6�~ ힻ캼25~35�4,043켳샻

<1> 퐣�4뭧폨캧폀먗풏. 

 ��: 쭻캫묌폨탗퐣�4 햧먗쨗혐찿캧폀�핯ힻ

2. 사실관계및당사자주장의요지

(1) 

쒆퉇븶��빦왪��13찋�짢,6) 뽾�1���4뻲흳�튪쭃�붆�쑿푢뻲흳숺�뷺쳂�13튾쒆쬂팒�빦�흎�숞
뽾�12튾쒆쬂2014싊6�켆2017싊6�뿒�쭪쭪, 빃쭪왷����짢�3�흖펢�휗않빦숞쮾�1튾쒆쭒�팒�빦�쐚�

6) 엄밀히는 항소심에서 선정당사자 1인을 정하였기 때문에 원고(선정당사자) 1인과 선정자 12인으로 구성되나, 본지에서는 편의상 위 13인 모두를 
원고들이라 칭한다.

<믳잷1> 퐣�4뭧폨캧폀쭻ힻ. ��: 쭻캫묌폨탗퐣�4 햧먗쨗혐찿캧폀�핯ힻ
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�빦, 숞쮾�12���휗않�짢켆붇켆앟툶1튾쒆횯�휗펞휗펞�왪�쑪. 빦쐚�4뻲흳�붢춢�쿊툲흋�(�‘빦�
’�줂)�쑪.

<2> 퐣�4뭧폨캧폀훷풏�ힿ몸뫷

훷풏�ힿ몸뫷 핷햋

퐃혐뭧폨ힻ혐 2005. 9. 21

�ힿ퓿퓋뭧켬 2005. 12. 30

혐찿몿퀓잸쨊혐찿뭧폨ힻ혐 2010. 6. 16.

홫켟잸핳맻 2012. 3. 29

캧폀탗몿핳맻 2015. 11. 17

뫻잧�쭿몿핳맻 2018. 7. 5.

�뫰 2021. 4. 23.

��: 쭻캫묌폨탗퐣�4 햧먗쨗혐찿캧폀�핯ힻ

빦��2017. 7. 27.켆2017. 9. 25.뿒���켊휗푦��춡훞�쯶, �빦왪��뾶붊숺흖붇칺�빦�쐚켆앟툶�뾶�
짢켊휗푦��힆쑪. 뽾쥲숞빦���빦왪뺂붟�쑿�1��쑪펞�켆앟툶�팒�빦�쑪붆�쬂휗않흲쑪펞�툲줒�
쑪펞�켆앟툶�붇팒�븒얢빃�흖쐚1��쒆���흲1붢�켊휗푦�뼒�툲흲휂흖않켎뻲빦붇�쑮앋�짢
켊휗푦��힆쑪쐚��짢�빦왪찮엖쬂뾎�툶쒆퉇�짢�흲뺆쬲�켊빊�펞쭃힆빦, 켆툶뺗흳푢앟줞뻲���2018. 7. 
5. �뺆쬲�켊빊��붆, 2018. 7. 11. 빦푢힆쑪.

(2) 

쒆퉇븶��빦왪�, �튪쭃�붆�쑿푢흖쐚1��쑪펞�켆앟툶�팒�빦�흎�숞뽾�쬂휗않흲‘켊휗푦�뾶붊쭒쩒
�’�뾶��짢쑪펞�툲줒�쑪펞�켆앟툶�팒�븒얢빃�흖쐚“켊휗푦�뾶붊쭒쩒�쑿푢쬂뾶��짢�왷팒����빦왪
흖븒붇1붢횯�켊휗푦�뼒���얞휺휂쑪”빦��힆쑪.

�흖쒆흲빦��, 않푢�쿊츛�39��1�3쐚�툲뷺뺂붟��튪쭃�붆��1찋��왷팒��짢켆켆앟툶
�휗펞흲흲쥲찋�팒�븒얢빃�흲쥲찋�쒆쐚1�쭒����짢칾쑪빦뽢�빦�빦, 켊휗푦�뼒����뼒쬲
흖쑿쵆짢, �툲뷺�빃�흖않“쒆짢튦�얢��흖쒆흲1붢�켊휗푦�뼒쭒��얞휺휂쑪”빦��힆쑪.

3. 과거의유권해석및하급심판례의태도
[쒆����왷팒��쬂뾎�툶쒆퉇�짢칺쐚븲]

않푢�쿊츛�39��1�3�빃�짢튢, �튪쭃�붆1찋��왷팒��짢켆�잖쐚뷺�쳂�팒�뼒�숞�퉇뼒�
휗펞흲흲쥲찋�팒�븒얢빃�쒆��훊쑒숞쮾��왷팒�����흖쒆흲, 쒆퉇븶��뿒��뼒튣, 뾏푲
븶왷븲붆흍붎즾쑪. 뺂뷶츛쐚2010. 2. 22.��뼒튣�“휗않�뺂휗펞��쒆쐚1��짢���얞�챁
�쐚�쿊툲흋흖욶쫾켊휗뼒�춡�펞흌��찋춷빦뾎�툶쒆퉇”�줂빦튣힆빦,7) 뽾흖욶줂푪첺흖튢않쒆���
��왷팒��쐚뾎�툶쒆퉇�짢�흲팖푪칺퉇힆쑪.

[�왷팒��흖쒆흲1붢�켊휗푦�뼒쭒���쐚븲]
뽾쥶쓶츛�팒쐚2012. 7. 26.�2011쭎169 븶�흖튢않푢�쿊츛�39��1�3흖쒆푲�뻲흖쒆흲, 펞��

�왷팒���쒆��1���숞쮾�팒��쬂�붢춢��툲쑮�츛쫦뺆빊흖튢�푢쿊���짢�뾏흲

7) 법제처 안건번호 제10-0010호, 2010년 2월 22일자
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켊휗쒆퉇흖튢�븦쑪쐚��짢튣펞쐚흌빦, 펞��팒�����1�����짢칺얞, 펞��팒�����쒆쬲쒆
��1��튦�흲��힇���쬂않찮뺂훊�쥲, 펞��팒�����1�����짢�뾏흲뽾흖욶쫾뼒
쬲왷�츚�쬂�쑪쐚�쵾짢칺훊휂쑪빦쑮힆쑪. �츛�팒븶�흖욶줂�푪첺흖튢쐚쒆���켆앟툶흖
쒆흲켊휗푦��얞숞쮾��왷팒����뺂1붢�켊휗뼒�빻�쐚짢켊휗뼒�춶켊얞흎쑪. 튢�빦왷츛�2022. 9. 
22. 튦빦2022쎊34502 븶흖튢않붟���짢쒆���튦��훐빦펞���왷팒��붇�붆푦�켊휗푦��즫�
���훐훞쑪.

[�왷팒��붇��앋쭃얢켊휗푦�뼒���쐚븲]
뺗�빦왷츛��2020. 1. 23. 튦빦2018쎊6446 븶흖튢않푢�쿊츛�39��1축�3�튣뺂뺆즮흲뽾붊�푪첺짆축�

쫞�짆ퟆ춶�얞쐚븶�힆쐚쓶, �튪쭃�붆1찋��왷팒��짢켆�잖쐚뷺�쳂�팒�뼒�숞�퉇뼒�휗펞
흲흲쥲찋�팒�븒얢웒흖쐚쒆��흲켆쬂켎첾빦�왷팒��붇�흖켊휗푦�뼒���얢쑪빦쑮힆쑪. 

�븶흖튢뺗�빦왷츛��i) 않푢�쿊츛�72�, �63�왷�켊휗빻빦��쒆퉇축켊휗쒆퉇�쬂‘��’�훊쑒‘�왷팒�
�’짢�빦�쐚�, ii) 않푢�쿊츛왷뺆빊츛즿흖욶쫺쓚줂않���펞ퟆ켊휗쒆퉇��펞붆춞왢푢쐚븉�짢캂펞흌쐚
�, iii) 않푢�쿊츛�77��1�팒��켊�붢뾶쬂쐚빃�켊휗뼒��빦��켊�붢뾶흖쑿쐚�����짢흺
뷶빦�쐚쓶�39��1�3�빃�쐚뽢�빦��훐빦, �39�흖�77��1�욶짢푦튪�, iv) �빦왪�켊휗푦�
뼒��찋첾�뽢�����훐�흖않뾶춯�줂쐚빻����쬂왪휺뻲않푢�쿊츛축뺆빊츛즿���켊휗
푦�뼒�춛쐚븉��얦펞흌쐚�왷���짢왪쯶, �왷팒��붇�흖쒆흲앋쭃��켊휗푦�뼒���얢쑪빦쑮
힆쑪.8)

4. 대상판결의판단
[�왷팒��흖쒆흲1붢�켊휗푦�뼒���]

쒆퉇븶흖튢쒆츛��, 않푢�쿊츛�39��1�3�튣뺂뺆즮흲�빦왪붇�흖쒆켊휗푦�뼒���얞�훐빦, 
�왷팒��흖쒆흲1붢�켊휗푦�뼒쭒���얞쯶�쐚쒆���튦�흲툲흲휂쑪빦쑮쑪. 

뻲���짢, i) 앟츛�76��1�6흖튢, 1튾쒆잖쐚1찋�숞�퉇��잖쐚�쬂팒�빃�1��빻뾏빦붟�튾
쒆흖팓�훊쑎쐚2찋�퉇�1�잖쐚1�쬂빻�빃�흖쐚1�쭒빻뾏얞휺휂쑪쐚뺆쬲�켊빊펞쭃뾶��뽢�빦
�쐚�, ii) �뽢�왪�����붆펞���왷팒��흖븒1������쭒켆흲뺂앟푢흖켊휗쒆퉇�븯않��짢퓮
뾶튾즫��흖��쿊툲흋�툲흋튷�쬂춯�빦뾶�����툶뼒�칺빦�쐚����왷�뾂뷶짢, �빦왪흖븒
쐚�튪쭃�붆��뾶��짢1붢�켊휗뼒쭒���얞쵆짢�빦왪�쑮앋�짢붢칊켆앟툶흖쒆흲켊휗푦���븉�
짢캂펞흌휺, �빦왪흖븒켊휗뼒�켆흲�훐�빦�뺆쬲�켊빊�쑿쑪빦쑮힆쑪.

Ⅲ. 조합원의지위와제한

1. 조합원지위의의의및성격

(1) 

[�붢춢·�뷺��������]
않푢�쿊츛�2��9붆찯흖욶쫺쯺�붢춢툲흋흖튢�‘�왷팒��’쐚‘�쿊뻲흳흖�잖쐚뷺�쳂�팒��잖쐚뽾

�퉇뼒�’�쑪. 앟츛�39��1칾첾�쑮��왷팒��줂쯺찮엖����흖�쐚븉�짢뽢��짢퓮�왷팒����
�‘붛�붆��’쬂�빦�쑪. ��붢춢툲흋�빃�, �쿊뻲흳흖�잖쐚뷺�쳂�팒��잖쐚뽾�퉇뼒�쐚𥯟��짢
찮엖����쬂켆흲춡쐚쑪.

�뷺�툲흋�빃�, 않푢�쿊츛�2��9숞찯흖욶쫾‘�왷팒��’쐚‘�쿊뻲흳흖뷺�쳂축뽾켆팓��팒��’�

8) 위 판결에 대하여 원고들 및 피고 조합 쌍방이 상고하였지만, 일부 원고들을 제외한 나머지 당사자들 모두 상고를 취하하였고, 상고를 유지한 일
부 원고들에 대하여 대법원 2020. 5. 28. 선고 2020두35325 판결로 심리불속행 기각 판결이 선고되면서 확정되었다.
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쑪. 앟츛�39��1칾첾�쑮흖튢쐚�왷팒����뷺�툲흋흖앟��흖쒆흲���븯��쐚븉�짢뽢��짢퓮
‘��붆��’쬂�빦�쑪. �붢춢툲흋뺂쑲쬲�숞뷺쳂쭒�팒��숞�퉇뼒�흖쒆튢쐚���븯�켆흲얞�훐쐚쑪쐚
�, �왷팒��흖쑿쓚줂않툲흋흖앟��훐��쐚���짢붆�얞�훐쐚쑪쐚�흖튢��붆�쑪.

(2) 

[�븶뼒�짢튢���]
않푢�쿊츛�49�쐚�쿊툲흋�흖쒆흲�츛흖뽢�얢툲��빦쐚춂츛�툲쑮츛�흖뺆뽢����쑪빦흲

��툲쑮�튷븯���빦�쑪. ��않푢�쿊츛�45, 46�, 뾶�뺆왷흖욶줂�, 쒆��왷�툲븶�뾶뻲�븶�짢퓮
�툲븶�흲휂빦, 않푢�쿊뺆빊츛즿축�뺆흖튢쐚붇툲칊�툲븶�흖���앟���뽢�빦�쑪. �, �붢춢·�
뷺�툲흋�����쐚���툲븶��흲�짢튢���, ��븶뼒�붜쐚쑪쐚�쯺흖튢���쵾붆��쯶, �븶뼒��펞
쐚��툲븶�흖�앟����흲켆쑮푢����툲�얢쑪.

[펞켊휗뼒�짢튢���]
�붢춢·�뷺�툲흋��툲흋푢�짢튢��왪�팒�쓞��뷺�쳂��뷶빦푦�빻앟�왷���축�춞흖

켊휗쐚쓶, 뽾뺂�흖튢���켊휗푦���쿊툲흋�뷺튪얢푦�빻앟�왷�켊휗춡빦, 쑪쭒켊휗쒆퉇�짢��얞
�훊쑎뷶숞켊휗푦��뾶쐚왷�빃�흖쐚뾎�툶쒆퉇�붆얢쑪.9) ��붢춢·�뷺�툲흋�����쐚펞켊휗뼒�짢튢
���쬂붜쐚쑪쐚�흖튢잖숞����쵾붆�쑪. 

[��������튷븯]
븶뻳�붢춢·�뷺��쿊툲흋흖튢�����쐚1) ��툲븶����븶뼒�짢튢���쬂�쵾뺂앟푢흖, 2) 쑪쫾

�짢쐚�툲흋�펞켊휗뼒�왣펞�쐚��쬂�쵾쑪. �ퟆ붟���������튷븯�찋뻲켊휂쭒않푢�
쿊츛퉇붇��흖뺆뽢��앟�훐�븉�쑪. 않푢�쿊츛흖튢쐚�����쬂�쐚뽢��흲즅엖빦�쐚쓶, �븶뼒�
짢튢���ퟆ펞켊휗뼒�짢튢���쬂앟빃����켊휗푦�뼒��쐚뽢��빭춚짢����쬂춛쐚뽢
��짢튣뷶숞, 춞쒆짢����븶뼒��쐚뽢��엖빦켊휗푦�뼒뿒��쐚뽢��짢뿒�튣쐚왷줆���
펞�쑪. 쒆퉇븶��뿒�않푢�쿊츛�39��1�3�튣뺂뺆즮흲�뼒튣축뺆즮뾏푲쑮왪�흍붎즾쓞븉흳푢�
ퟆ첺뺆�훐쑪.

3. 조합원지위의제한

(1) 

않푢�쿊츛��쭪, �켊�붢뾶왷�뾶튾즫�빻�찯�툲흋흖�흲흲툲흋튷��쐚븉�춯�뾶�흲, ��
빃��왷팒��줂쓚줂않����쬂켆흲�훐뷶숞켊휗푦�뼒왷����켆뼒�춛쐚왷��뽢�왪�
엖빦�쑪. �흖튢쐚훤튢툺칾��������튷븯�빦즪흲않푢�쿊츛퉇����쬂�쐚����툺
칺빦, 뺆즮첾��뺂빊쬂툺칾쑪.

(2) 

1) �왷팒��흖쒆����켎��
[않푢�쿊츛�39��2��]

않푢�쿊츛�39��2�뾶뺂흺�뻲흖튢�붢춢툲흋�빃�흖쐚뺆쬲�켊빊��붆, �뷺�툲흋�빃�흖쐚�튪쭃
�붆�쿊툲흋�뷺�쳂잖쐚�쬂휗펞�쐚���얦펞흌쑪쐚�쭪�뽢��엖빦, �3흖튢�ퟆ붟�빃�쬂��
��븯��왣펞흌쐚빃�짢튢팖푪칺퉇쒆퉇�짢�빦�쑪. �, 않푢�쿊츛�39��2�빃�흖쐚�왷팒��흖쑿
쓚줂않����쬂���훐쐚힎쬂엦�짢퓮�����켆흲쬂�쐚��짢튣얢쑪.

9) 김종보, 『건설법의 이해(제6판)』, 피데스, 2018, 499면.
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2) 펞켊휗뼒�짢튢���켎��
[않푢�쿊츛�72�, �77���]

않푢�쿊츛�i) �72��6(뾶뺂흺�뻲�쿊툲흋�뺆쬲�켊빊흖튢켊휗쒆퉇�짢튦�얢��뾶뺂흺�뻲흖튢�켊휗푦
�), ii) �77��1(1���붆흲쥲붢��짢켊얞쐚빃�, 쑮앋�잖쐚쑪붆뻲��쑪튾쒆��짢�얞쐚빃�, 
숞�쒆�츚�흖팓쐚앟��팒���ퟆ�왷뷺�쳂��ퟆ�왷뷺�쳂짢붇붇켊쬲흲팒�쐚빃�, 숞쒆�흖뷺�
쳂�퉎짢뷺�뷶숞뾶�뷺�쳂��뷶빦쑪튾쒆�, 뽾출�빻앟��뷺�흲�왷팒���펞붆�붆쐚빃�)�빃�
켊휗푦�뼒����훐뷶숞뼒쬲툶�뾶�����흲켊휗푦�뼒��빦�쑪. (뼒쬲툶�뾶��흖뺆흲쐚훊줞4.흖튢
�튾툺칺않짣쑪.)

�, 뼒쬲툶�뾶�����켊, 쑪튾쒆��, 빻앟�뷺튪왷않푢�쿊츛�72��6, �77��1흖튢흺뷶툲�
짢퉎짢��왷팒��붆얢�쐚켊휗푦�뼒�왣�챁빦않푢�쿊츛�73�흖욶쫾뾎�툶쒆퉇�짢튢팖푪칺퉇�쒆퉇�얢
쑪.

[�짆쬂�붢춢���펞켊휗뼒�]
않푢�쿊츛푢즿�63��1�3쑮튢흖튢쐚, 빻앟��켊휗쐚빃�푢·않�짆짢�쐚뾶�흖켆�훊쑎쐚

�왷팒��쐚푢·않�짆짢�쐚춚흖욶줂켊휗쒆퉇흖튢�펞�않짣��빦�쑪. �흖뾂뷶흲튢�칊푢않푢축�뷶
빃�쿊�짆(�‘튢�푢�짆’줂) �36�쐚�붢춢툲흋�켊휗쒆퉇�1) ���뷺�쳂���팒��, 2) 켊휗푦��붆팒
�빦�쐚�����쯺��90m2 �퉇��, 3) 켊휗푦��붆팒�빦�쐚뼒쬲붆훧�켊휗��팒뽢찮빻앟�1붆뻲��
툶훧�퉇��, 4) 툲흋푢춯푣��빃�흖쐚�얞뾶��툲흋춯푣흖욶줂�쬂��춡��짢�빦�빦, 켆툶뺗흳푢않
푢축�뷶빃�쿊�짆�37��1흖튢않�툲뽢��엖빦�쑪. �, �붢춢툲흋�빃�흖쐚붇�춯�짆쬂�붆���
�켊휗푦�뼒���엖빦�쑪. ��짆흖욶줂켊휗쒆퉇흖튢�얢�쐚않푢�쿊츛�73�흖욶줂뾎�툶쒆퉇�짢튢��
�흖�븒얢쑪.

3) �븶뼒�짢튢���켎��
[않푢�쿊츛�39��1���]

않푢�쿊츛�39��1축붇흖튢쐚, 1) �축뷺�쳂�팒�뼒뺂�퉇뼒�흲쥲찋�빻�흖팓쐚웒, 2) 흲쥲찋��왷팒
��붆1튾쒆흖팓쐚웒, 3) �튪쭃�붆1찋��왷팒��짢켆�잖쐚뷺�쳂�팒�뼒�숞�퉇뼒�휗펞흲흲쥲찋
�팒�븒얢웒흖쐚��휗펞빃�흖쐚뽾흲쥲찋�쒆쐚1찋����짢칾쑪빦뽢�빦�쑪. 

[���븶뼒��]
�뽢��튣, 쒆��훊쑒�왷팒������튷븯뺂뺆즮흲튢쐚, i) 않푢�쿊츛�39��1칾첾�쑮흖튢쐚

�왷팒��(�뷺��빃�앟��)쬂���짢�쯺튢, 칾첾쑮축붇흖튢“흲쥲찋�쒆”쑪쐚첾뻲쬂툲�빦�쐚
�, ii) 앟츛�36��2 �2흖튢�툲숺��짢�왷팒��붆푢쐚�붢춢툲흋흖튢��왷팒���앟��펞툶�흖뺆
짆��엖빦�쐚�, iii) 뺆즮팖푪칺퉇뽢��엖빦��훐��왷흖쿊�휺칺쯺, �39��1��쵾붆펞���왷팒
���쒆��1���숞쮾��왷팒��쬂쿊���짢�뾏븦쑪쐚��짢튣얞뾶칺쑪, 펞��팒������
����쐚칺�얞펞��쒆쬲쒆��1��튦�흲뽾1���흖왷짣않짣�짢퓮��힇����쬂
않찮빦�쐚븉�줂빦튣얢쑪. �ퟆ붟�튣흖욶줂않푢�쿊츛�39��1�3�빃�펞���왷팒��쐚쒆��
�1붢��븶뼒쭒�툲펞�쑪.

(3) 

1) �뷺�퉇붆�켊�붢뾶흖쒆뽢�쵾쿊
[않푢�쿊츛�77��뽢��튷븯]

않푢�쿊츛�77��1흖튢�켊�붢뾶짢튢켊휗�븯�쒆퉇�짢흺뷶빦�쐚붇툲왪, �, 1���붆흲쥲붢�
�짢켊얞쐚빃�, 쑮앋�잖쐚쑪붆뻲��쑪튾쒆��짢�얞쐚빃�, 숞�쒆�츚�흖팓쐚앟��팒���ퟆ�
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왷뷺�쳂��ퟆ�왷뷺�쳂짢붇붇켊쬲흲팒�쐚빃�왷�툲푪퉇�뷺�툲흋흖튢쐚퉇�뾶휺즻쑪. �흖튢�푢�
짆흖튢붟�숺��뽢�쯺튢�첾�찯�‘�붢춢툲흋�켊휗쒆퉇왷’�짢�빦�쐚븉�짢칺�쑪.

[퉇붆�켊�붢뾶흖쒆�뽢�쵾쿊]
뽾쥲숞�뷺�툲흋흖튢않퉇붆켆켊흖튢��켊�붢뾶붆튷흖욶줂툲흋튷�축�툲흋춯쬂�줞빦�휺�쬂

���튷�숞, ��뷺�툲흋흖튢��켊�붢뾶�흖쒆흲켊휗�븯��쐚뽢��쵾쿊쑪. �흖�뷺�흖튢�
�켊�붢뾶흖쒆��쐚��왷춯츛흖뾶쒆빦��숞빊붆�쐚븉�짢칺�쑪.10) (��뾶��흖쒆흲쐚훊줞4.흖
튢�튾툺칺않짣쑪.) �뷺�툲흋흖튢춢퉣쐚�켊�붢뾶�흳푢않푢�쿊츛즿뾶�짆왷�켊휗푦�뼒�뽢�흖
튳펞�쐚춯훎�븆�붆�쑪.

2) 쒆��훊쑒��켊휗푦�뼒켆흲첾�
[않푢�쿊츛�39��1�3뽢��튣첾�]

않푢�쿊츛�39��1�3뽢�����켊휗푦�뼒뿒��쐚뽢��짢튣얞쐚�붆첾�얢쑪. �튦i) ���켊휗
푦�뼒��쐚툲�쬂흺뷶빦�쐚않푢�쿊츛�77�왷흖쐚�39��1�3뽢�숺��얞휺��훐��, ii) 뺆즮
팖푪칺퉇뽢�않흌쑪쐚�흖튢쒆��흖븒쭒켊휗푦�뼒���얞빦숞쮾��왷팒��왪�뾎�툶�짢칺훊휂쑪쐚
뺂뷶츛��뼒튣흖쐚첺쬲붆욶쫾쑪. 

쑪쭒앟츛�76��1�6흖튢, 1튾쒆잖쐚1찋�숞�퉇��잖쐚�쬂팒�빃�1��빻뾏빦붟�튾쒆흖팓
�훊쑎쐚2찋�퉇�1�잖쐚1�쬂빻�빃�흖쐚1�쭒빻뾏얞휺휂쑪쐚뺆쬲�켊빊펞쭃뾶���빦�쐚�, 흲
뾶흖iii) 뾶튾즫��흖��쿊툲흋�툲흋튷�쬂춯�빦뾶�����툶뼒�칺빦��39��1�뽢���
뿒�빦즪쯺, ���빃�쒆짢튦�얢���1붢�켊휗푦�뼒�툲펞�빦숞쮾��왷팒��쐚1붢�켊휗뼒�빻
�쐚��흖�쑪쐚쒆퉇븶�튣�않푢�쿊츛뽢�흖튢펞뾓펞�쑪. (쑪쭒�ퟆ붟�튣�븶뺂붆쑿�쐚훊줞
IV.흖튢븆쑪.)

4. 조합원지위와기준일
1) 튢튪
�����튷쭃뺂�흖뺆않푢�쿊츛뽢�왪�쒆�짢��뾶���엖빦�쑪. 뾶�쬂춯�뾶�붇���

축뼒쬲�뽢�왪��짢쐚���뼒쬲쬂�쐚뽢��뾶않쵆짢, ��축뼒쬲��‘뾶�푢�’�엖않짣빦
뽾푢�����짢퓮, 뾶�춯�쬂쿒쵾짢���뼒쬲쬂뺂않븒��훐않짣쿊뻖쥏�������훊
븉�쑪. �흖않푢�쿊츛흖튢�붇�뾶����뺂흶�툺칺쐚븉�흶뺆얢뽢����켊튣빦�쵾쬂튣쐚쓶않
��얦븉�쑪.

2) ��뾶��뺂뼒쬲툶�뾶��
[��뾶�����축빊]

않푢�쿊츛�19��1��쿊뻲흳흖튢�뷺�쳂�뷺�, �켊왷�즪쯺붆쬂춡않짣�쬂�빦�쑪. �않푢�
쿊츛퉇𥯟��‘��뾶��’��쿊뻲흳����쑪. 뽾쥲숞�쿊뻲흳����흖않�춂왪�빻줒빻빦왷�뻲흳��힎�
툲푪��켊훒펞�휺켊휗뼒�쑪펞흁뾶��켊�붢뾶붆튷쵆짢�쬂���붆�쑪. �흖앟��7흖튢쐚뻳켆
�뺆, 푢·않�툲, 푢�, 뻶펞잖쐚뻲���쿊빃���뷺��축뾶펞�����쭏뾶�흲뾶칾빊�빻줒���쿊힎�뻲
흳잖쐚�쿊빊�펞쭃���흳흖쒆흲3싊�숺�뾶붊(1싊�츚�흖튢�짆쭒흶�붆쐫)��흲뷺�쳂�뷺�축��
켊�쬂�펞�않짣빦�쑪. 쑪쭒, 쑮���뾶붊����휺휂쑪쐚�, 뾶붊���쑪쐚�흖튢뻲흳����
뾶붊�팒�얞쐚빃�쑿뾶붊앟훎춢퉣쐚뾶�쬂힎춯뾶흖쐚빊붆�쑪.

10) 윤주혜, 앞의 글
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[뼒쬲툶�뾶�����축뾶쐫]
않푢�쿊츛�77��1�, 1���붆흲쥲붢��짢켊얞쐚빃�왷�켊�붢뾶�붆�쐚빃�“�쿊뻲흳��빦푢

붆��숦잖쐚푢·않�툲붆뾶쬂휻�뾶�흲뾶칾빊펞쭃�쿊뻲흳��·빦푢�흖욶짢�쐚숦�쑪�숦”�‘뼒쬲툶�
뾶��’짢엖빦, �푢��뾶��짢켊휗푦�뼒�툶�않짣빦�쑪. �, 뼒쬲툶�푢���켊�붢뾶왷뾶�쬂쓚줂않
켊휗푦�뼒흖쐚춞힇얞�챁않짣�짢퓮�쿊(힎�)뻲흳흖튢��켊�붢뾶�쬂춯�쐚뾶쐫�쯶, ��뾶��칺쑪
푢·않�툲���츚�쬂슙븒��흖욶줂��뾶���빊쬂칺쑪.

[뼒쬲툶�뾶���흶]
뺂뷶않푢�쿊츛�뼒쬲툶�뾶���칊않짢��훐빦�흎빦, 2003. 12. 30. 튢�푢�짆붆��얞쯺튢�24��2흖튢�붢춢툲

흋흖튢�뼒쬲툶�뾶����븉�푢�붆얞흎쑪. 뽾쥶쓶��뾶뽢���쿊(힎�)뻲흳����휾��왦뽾흖쒆켊휗춡�뼒쬲
�툶�뾶���2003. 12. 30.짢팒뾏얞휺, 푢��쬂펞짣�툶뼒��않붆�쒆얢쑪쐚켎쬲붆�흎쑪. �흖않푢�쿊츛�2009. 2. 
6. 푢·않�툲�뼒쬲툶�뾶����츚�쬂“뾶칾빊펞쭃”짢�힆빦, �푢·않�툲�뼒쬲툶�뾶���붇툲흋��쫞흖욶줂
칊않��얞빦�쑪.

3) 

[팖푪칺퉇붆훧툶�뾶��-푢�]
않푢�쿊츛�73�흖욶쫺쯺��켊휗푦���훊쑎뷶숞켊휗쒆퉇흖튢�얞쐚왷�짢�툶쒆퉇���짢켊쫞얢�흖

쒆흲팖푪칺퉇�쬂흲휂빦, �붆튷쭃얞�훐�쯺�붢춢�빃�흖쐚펞��븶, �뷺��빃�흖쐚쭪않�뻲팒팧��뾶
흲휂쑪. �웒팖푪칺퉇붆훧, �뾎�툶붆훧툶��뻲��뾶�푢�흖쒆흲쐚튪쭎쑪�뾎횯��붆��숞, 흖튢쑿
�왷팒��붆‘뾎�툶���흖�븒얢푢�’켆‘�흖튢븉�짢��얞쐚푢�’(�칾흖튢뺊흲‘푢�’�
줂)�츝휺숞�훐쐚쑪쐚�흖쒆튢쐚�븲�흌쑪. 뾎�툶쒆퉇�얢���칾����켆앟툶흖쒆흲푢��붆�
쬂뾶��짢팖푪칺퉇�춡빦�뻳��짢�툲흋흖튢쐚븉�줂쐚��춞힇얢븉�쑪.

[���툶붆훧붆뾶��-툲흋푢빊�붆빦푢�]
�쿊툲흋�켊휗쒆퉇���힎��툲��짢뾎�툶�붆얞�훐쐚�퉇�흖���툶���빦��툶�켊휗춡빦, 

�웒���툶뺂켊휗�툶툲�흖�훧�춢퉣쐚빃�쑿��흖븒�툶뾎�켆뺂얢쑪. 않푢�쿊츛�74��1�5흖욶쫺
쯺뺆쬲�켊빊�숺��얞쐚���붆븯�“툲흋푢빊�붆빦푢붆��숦”�뾶��짢붆쑪. 쑪쭒���툶붆훧붆푢
������왪툲����쿊��빦, 푢��칆쐚��왪�뼒쬲뺆빊흖힇�숂�쐚�팒붆훊쑎쯶, �뽢�흖튢붆
푢��툲흋푢빊�붆빦푢�짢�븉�켊��춯�빦���툶�붆븯붆푢�����짢�뾶�븉�짢튣얢쑪.

4) 

[��뻲튷�흖뺆뾶��-�튪쭃�붆푢]
않푢�쿊츛�39��1�3흖욶쫺쯺‘�튪쭃�붆’ 1찋��왷팒��짢켆�잖쐚뷺�쳂�팒�뼒�휗펞흲흲쥲

찋�팒�븒얢웒흖쐚뽾흲쥲찋�쒆쐚1찋����짢칾쑪. 잖앟츛�71�흖욶쫺쯺‘�튪쭃�붆�’ �뷺�쳂잖쐚
��팒���팒����빪줆웒흖쐚�뻳��짢춶얞쐚엞�퉇��붊푦첾흖2�퉇빻빦빦, 빻빦숦켆30
��퉇��숢웒흖쐚뽾팒���쑿뷺�쳂잖쐚��붖�붆훧흖쑿쐚뾎훧�츛�흖빻빦�쿊툲흋�푢펞�
쑪. �쐚�튪쭃�붆푢�흖���뻲튷��쒆�빦���툲븶���펞왷칆앟��팒�짢퓮툲흋��
���않찮빦�쐚찯��짢칺�쑪.

않푢�쿊츛�39��1�첾휾뺂�ퟆ붟�뾶�푢��튷븯�쁞빦즪흲칺쯺, 쒆퉇븶���뺗�빦왷츛��2020. 1. 
23. 튦빦2018쎊6446 븶흖튢않푢�쿊츛앟���븶뼒펞����뽢�흖붆뿣븒튣쯶�왷팒��짢튢�켊휗푦
�뼒뺂칊붢짢쑮븉않����붆�쑪. �ퟆ붟�튣퉇줆�춯�뾶�튢쐚앟����켊휗푦�뼒뿒��쐚
븉��찋뽢��쑿쑪.
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IV. 대표조합원아닌자의분양신청권문제

1. 조합원지위와분양신청권의관계
[���켊휗푦�뼒]

 않푢�쿊츛�72��1흖튢쐚툲흋푢��켊휗빻빦축켊휗푦�흖뺆켊휗�쒆퉇�축켊휗푦��쬂‘�왷팒��’짢쭒
뽢�빦�빦, 쑪쭒앟츛�76��2축앟츛푢즿�63��1�3흖튢�퉇뼒�쐚켊휗쒆퉇�흖튢�빦�쑪. �, �붢
춢툲흋�왷팒��짢튢�퉇뼒�쐚���짢튢�븶뼒���쐚��얞�쭒, 켊휗쒆퉇���쐚��얞�훐쐚쑪(않푢�쿊츛푢
즿�52��1�3).11) 

�왷팒��붆��뻲튷흲�쿊툲흋�푢쐚�붢춢·�뷺�툲흋�빃�흖쐚, �쿊툲흋�븶뺂짢뷺튪얞쐚빻앟��켊
휗춡�펞�쐚�븯뺂뽾쬂��붇��첺붆켎붆켊��짢븶얞휺�쐚츛����‘펞켊휗뼒�짢튢���’ 흳푢��흖
븒뽆팓얢쑪빦캊�쑿쑪.12) 뽾쥶쓶않푢�쿊츛��붢춢·�뷺�툲흋흖않�왷팒��붆��튪쭃�훐빦푢쐚�
쿊툲흋��않쁞쑪쩮빦�쐚뺆빊짢, 켊휗빻빦축켊휗푦�흖뺆�72��1왷뽢�흖튢���줂쐚�휺쒆푦�왷팒
��줂쐚�휺쬂툲�빦�빦칊않짢�14�, �20�왷흖튢ퟆ붟�“��튪쭃얢빃�흖쐚���쭖쑪”쐚왷�첾휾않엖빦
��훐쑪. �흖����븯왷�뽢��39�ퟆ�뺆빊흖튢튣흖앟�휂뾶얦펞�쑪.

[����ퟆ켊휗푦�뼒툲��앟]
훤튢쌂�힆왵�붢춢·�뷺�툲흋�����쐚‘�툲븶��흲�짢튢���’ퟆ‘펞켊휗�짢튢���’줂쐚엖�쯺��

쑪. �, 찋첾�뽢��흌쐚�퉇않푢�쿊뺆빊츛즿���흖븒��얞쐚�켆��붆�얢쑪빦흲빭춚짢����
붆춛얢쑪빦캂뾂뷶붆흌빦, 켊휗쒆퉇�흖튢�얢뾎�툶쒆퉇�줂쓚줂않����툲흋뺂��뺆빊붆��쑮얢
쑪빦펞흌쑪.13) 뽾즂흖않않푢�쿊츛퉇�����튷쭃뺂�흖뺆뽢�왪�����븶뼒�짢튢���, 켊휗쒆퉇�짢
튢���엖�쯺�찋뻲켊�챁빦�빦,14) 즪츛�����켊휗푦���훊쑎흲뾎�툶�붆얢빃���
��붆�앟퉇푪얢쑪빦쑮빦�쑪.15) 뽾쬲흲않푢�쿊츛�39��1�“흲쥲찋�쒆쐚1찋����짢칾쑪”쐚첾휾
�튣흖뺆쌂줆��흎�쑿푢흖않����ퟆ켊휗푦�뼒뺂�뺆빊쐚�쒆짢쌂�얞�챁힆쑪.

2. 분양신청하지않은자의지위
[뾎�툶쒆퉇����]

않푢�쿊츛�73��1흖욶쫺쯺, 켊휗푦���훊쑎�, 켊휗푦�뾶붊�쩒��흖켊휗푦����, �72��6칾
첾(뾶뺂흺�뻲켊휗쒆퉇��켊휗푦��)흖욶줂켊휗푦��펞흌쐚�, �붆얢뺆쬲�켊빊흖욶줂켊휗쒆퉇흖튢�얢�
쐚뾎�툶쒆퉇�짢튢팖푪칺퉇쒆퉇�붆얢쑪. 잖않푢�쿊츛�39��2뾶뺂흺�뻲흖튢��쭪�뽢�흖욶줂���
�쬂왣�챁�왷팒��흳푢앟츛�73�쬂��흲뾎�툶쒆퉇�짢튢팖푪칺퉇쒆퉇�붆얢쑪.

[�븶뼒�짢튢���]
않푢�쿊츛�39��2��왷팒���흖않켎뻲빦훦�흖����붆켆흲얞�훐쐚힎��춞쯺, 앟츛�73�

�1�����흖�쓞�붆켊휗푦�뼒�짢튢���쬂퉇푪빦뾎�툶쒆퉇�짢튢���짢�얞쐚빃��쑪. 욶줂튢앟
츛�73��1흖욶줂켊휗푦�뼒�짢튢���쬂퉇푪힆쑪빦흲빭춚짢�븶뼒�짢튢���쬂���짢튢���쬂
퉇푪쑪빦캂펞쐚흌빦,16) 뾎�툶쬂뷶�������쬂퉇푪븒얮흖욶줂�흶�븶뼒�짢튢���흳푢퉇푪

11) 김종보/전연규, 『새로운 재건축·재개발이야기I-상권』, 사단법인 한국도시개발연구포럼, 2010, 74-75면.
12) 김종보, 앞의 책, 488면
13) 도시정비법은 공용환권방식이 아니라 취득배분방식으로 시행되고 있으므로, 현금청산대상자는 사업시행자에게 실제로 토지 또는 건축물 소유권

을 이전한 때에 조합원의 지위를 상실한다고 보아야 한다는 견해가 있다. (장현철, “도시 및 주거환경정비법상 현금청산제도에 관한 연구”, 서울
대학교 대학원, 2017년 8월, 105면)

14) 김종보, “뉴타운 지분쪼개기와 기준일 논쟁”, 도시개발신문, 2010년 6월 29일자, 
http://www.udp.or.kr/v2.0/bbs/board.php?bo_table=colum02&wr_id=75&page=3

15) 대법원 2011. 7. 28. 선고 2008다91364 판결
16) 김종보, 앞의 책, 641면.
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쐚븉�짢튣�쑿쑪.

[펞켊휗뼒빻��짢튢���]
않푢�쿊츛�39��1�빃�쒆���훊쑒숞쮾��왷팒��쐚쒆���숞쮾���왪�쒆흲푦�쐚

켊휗뼒�빻�쐚��흖�븒얢쑪. �빃�쒆���훊쑒숞쮾��왷팒��왪����뾶쐚숞앋쭃�븶뼒, 켊휗푦
�뼒�툲펞쐚흌빦, 쒆��흖켆흲얞쐚펞켊휗뼒, �븶뼒�빻�쐚��흖�븒얢쑪. 

3. 대상판결의의의및입법방향
(1) 쒆퉇븶���

[츛첾휾�쯺흖튢�쑿튷]
않푢�쿊츛�39��1�3흖욶쫾쒆���훊쑒����흖쒆흲, 앟칾첾�쑮흖튢쐚�왷팒��(�뷺��빃�

앟��)쬂���짢�쯺튢, 칾첾쑮축�3흖튢“흲쥲찋�쒆”쑪쐚첾뻲쬂툲�빦�빦, 쒆���숞쮾�
�왷팒��흖쒆팖푪칺퉇뽢��엖빦��훐�쯶, 뽾쒆��훊쑒숞쮾��왷팒��흖쒆흲����붆춛얢쑪
빦캂쭒뽢��흌쑪. �ퟆ붟���짢쒆��훊쑒�왷팒��줂쓚줂않�����붆�흶춛얢쑪빦캂펞쐚흌쑪
빦쒆퉇븶�쑮���쑿쑪.

[�츛���쯺흖튢�쑿튷]
�짢쐚않푢�쿊츛�39��1�3쐚�튪쭃�붆��뾶��짢흲��뻲튷�빦�쐚��짢��얢��

짢, �쐚���븶뼒텖쭒훊쑎줂펞켊휗뼒�붢펞흳푢�튪쭃�붆��뾶��짢�즪쐚��줂빦튣�쑿쑪. �, 쒆
퉇븶�뺆즮츛첾휾퉇튣뺂칾���츛��쬂앟푢흖��푢쐚쑮�짢튢, 쒆���훊쑒�왷팒��흖쒆흲‘�
����쐚붆�숞켊휗푦�뼒�툲�챁빦펞켊휗뼒�빻�쐚�’짢튢���쬂��븉�쑪. 

[�뽢���튣�]
쑪쭒않푢�쿊츛�72�축�77�흖튢쐚뾶뺂흺�뻲흖튢켊휗쒆퉇�짢튦�얢�붆쑪푢뾶뺂흺�뻲흖튢켊휗푦��빃�, 

�켊�붢뾶왷뾶�쬂빃�왷켊휗푦�뼒��쐚쒆퉇�흺뷶��짢뽢�빦�쐚춚, �흺뷶��짢뽢�빦�쐚툲�
흖쑿�훐�흖않�39��1뽢����흖쿊�휺켊휗푦�뼒����짢켆흲얢쑪빦튣·쑮�츛�빊흖쭤�훐�텖
훊쑎줂, ����흖쒆�뽢���튣븉�짢튢�쥲튣않붆�����뺂않��짢�휺���
�쑪쐚�흖��휂쑪. 

(2) 

[�츛�칺�튷]
않푢�쿊츛�39��1�3�튣흖뺆흲쐚, �뻳��짢쐚���켊휗푦�뼒흖뺆흲뽢�빦�쐚않푢�쿊츛�72

�숺��77���츛�칺�, 쒆���훊쑒숞쮾��왷팒��흖쒆흲쐚켊휗푦�뼒�켆흲얞�훐��찋뽢
�흲����흖뺆튣퉇쌂줆�팒빦뾶튾즫��춯�줂쐚�츛��쬂쑲튷짣�쑿쑪. 쒆���훊쑒
숞쮾��왷팒��흖쒆흲쐚켊휗푦�뼒�켆흲얞�훐��찋첾�짢뽢�흲����흖뺆튣퉇쌂줆�팒빦뾶
튾즫��춯�줂쐚�츛��쬂쑲튷펞��븉�쑪.

[붢��츛훎�숺�축쑿튷]
푪�짢2021. 3. 8. 뺗�빦왷츛�2018쎊6446 븶�쌂줆�얞�, 않푢�쿊츛�72�흖“�39��1�3흖쑿쐚�왷팒

���흲쥲찋�쒆쐚1찋�훊쑒�쐚��흖욶쫾켊휗푦��펞흌쑪”쐚숺���푦튪쐚않푢�쿊츛붢�훎�춢�얞
흎빦, 춢�훎흖쐚“�튪쭃�붆1찋��왷팒��짢켆�잖쐚뷺�쳂�팒�뼒�숞�퉇뼒�휗펞흲흲쥲찋�팒�븒
얢웒쒆���훊쑒�쐚�72�흖욶쫾켊휗푦��펞흌않짣흲튣퉇쌂줆��쐚켆켊흖쒆츛첾�찋빦, �붢
춢·�뷺�뺂�흖튢�뼒쬲뺆빊흖뺆켊��힎춯”�찯��짢�찋푢얞휺�쑪.17) �쥲�츛훎�숺��“않푢�쿊츛�39
��1�3�빃����켊휗뼒붢펞흳푢쒆���펞쭒�얮”��츛��짢찋힆쑪쐚�흖튢쑿쑪.
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 [�츛칺�춯]
숞훊붆않푢�쿊츛�72�축�77��흺뷶�뽢���뷺�툲흋흖튢�퉇붆�켊�붢뾶�쬂��챁쐚왷�츛�

빻춷�흌쐚�븆빦�뽢��칺흲, 찋첾뽢�흌�‘켊휗푦�뼒�켆흲�훐않짣�’흖욶줂����쬂�
쐚쑪쫾���튣쐚��흌않짣쐚�츛�칺흳푢�쑪.

Ⅴ. 결론
�쿊툲흋흖튢��켊�붢뾶왷뾶�쐚툲흋튷��푢빦�툲흋��춯쐚왷툲흋��푲붇춯�팒

짢��쑪. 뽾쥲숞쑪휗�츛��쬂뾶춞�짢��얢않푢�쿊츛�흲쥲�뽢�왪�뾶튾즫휻�찋찯�짢첺켊칊븒�
��뾶칾����, 뼒쬲쬂춛쐚춯�짢쒆튣쐚븉��쑪. �붢춢·�뷺�툲흋���붜쐚��쐚�븶뼒�짢튢
���ퟆ펞켊휗뼒�짢튢���휗�쯺��쐚춚, 않푢�쿊츛붇�왪����휺윪��흖��얞빦�즪쐚뽢���찋
뻲켊흲휂븉�빦, 뽾줞휂쭒툲흋�뺂�흖튢‘�쒆퉇�얞쐚쑿��’, ‘�툲븶�푢��븶뼒�펞’, ‘펞켊휗뼒켆
흲쒆퉇’ 왷뺂뺆즮쑮흖줆��줞얞�훐�븉�쑪.

쒆퉇븶�않푢�쿊츛�39��1�튣뺂뺆즮흲, 쒆���훊쑒�왷팒��흖쒆흲���짢튢���쬂��
쯺튢않앋쭃켊휗푦�뼒����훐빦펞켊휗뼒�빻�쐚�짢튢���쭒���힆쑪. �쐚츛첾휾축�츛���쯺흖튢
쐚쑿숞, ���켊휗푦�뼒흖뺆흲뽢�빦�쐚않푢�쿊츛�72�축�77�흖튢칊쑪쫾뽢��엖빦��훐쑪쐚�흖튢
츛�빊흖쭤�훐빦�츛��흖욶줂�39��1��튣븉�쑪. �쥲�튣������뺂않��짢�
휺����쑪쐚�흖튢, 븶뻳���켊휗푦�뼒�첾�쐚않푢�쿊츛�72�축�77���츛퉇칺��쬲숞붆휂
켆켊�쑪.

숞훊붆�붢춢·�뷺�툲흋붇붇흖튢춢퉣쐚�켊�붢뾶��왪��펞�쐚뽢�왪�않푢�쿊츛�72�, �77�왷흖
�푪춞힇얞휺�쐚�븆빦, 뺆즮흲��뾶��, 뼒쬲툶�뾶��, 팖푪칺퉇붆훧툶�뾶��, ���툶붆훧붆뾶��, 
��뻲튷�흖뺆뾶��왷않푢�쿊츛즿흖튢붇��흖쭤븒�뾶���쑪휗쵆짢, �흖튢툺칾����, �븶뼒, 
펞켊휗뼒�뽢�왪뺂쭤쳂즪튦�흌않짣�않쬂�쿊�쑿쑪.

빦�2023. 3. 1. 푲툲쩒�2023. 3. 7. 븒���2023. 3. 13.

17) 소병훈 등 10인, 의안번호-3208619, 2021년 3월 8일자 
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ABSTRACT

Status of Association Member and Right of application to 
purchase in Redevelopment·Reconstruction Projects: With 

Special Reference to the Supreme Court Decision 2023. 2. 23, 
2020Du36724

Park, Yuna*

In redevelopment or reconstruction projects in urban areas, speculation through share splitting is an obstacle that lowers 
business viability. However, the various restrictions of “Act On The Improvement Of Urban Areas And Residential Environments” 
(hereinafter referred to as “the Act”) cannot be interpreted indiscriminately in the direction of depriving the basic status and rights 
of association members in the name of speculation suppression. In this regard, there was some controversy in interpreting 
whether the provisions of Article 39.1.3 of the Act can limit the right of application to purchase beyond the voting rights of 
association members. The Supreme Court recently determined that the right of application to purchase was limited according to 
the abovementioned provision under decision 2023. 2. 23. 2020Du36724 (hereinafter referred to as “the Decision”). 
The status of association members in reconstruction or redevelopment has been dual in character: voting right holder and 
purchaser. Therefore, provisions restricting the status of association members in the Act must also be clearly distinguished from 
that of status association members. If this is not done, it is easy to cause confusion in interpretation, as in the abovementioned 
Supreme Court case. Accordingly, this paper defined the dual character of association member status and reviewed various 
regulations limiting association member status under the Act and the types of the base 
date set in the relevant clause. Based on this analysis, the relationship between the status of redevelopment or reconstruction 
project members and the right to purchase applications was reviewed.
Article 39.1.3 of the Act does not clearly stipulate that the right regarding an application to purchase goes beyond the voting right 
of association members. The Supreme Court, in the Decision, interpreted the provision as a regulation restricting an association 
member’s right to purchase application. However, this extended interpretation carries the risk of creating excessive restrictions 
on the status of association members, and this should be resolved through legislative supplementation of Articles 72 and 77 of the 
Act, which stipulate the right of association members to apply for purchase. Furthermore, it is necessary to review whether the 
current regulations faithfully include the acts of share splitting to be intended to restrict through limitations on the right of 
application to purchase, and whether there is any confusion between such limitations and the types of base date set in the 
relevant clause.

Key word : redevelopment or reconstruction projects of urban areas, status of association members, right of application to 
purchase, base date, Supreme Court Decision 2023. 2. 23, 2020Du36724
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