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ABSTRACT

The concept and legal status of the outsourcee in housing association project

Kim, Jong-Bo*

The outsourcee in a housing association project is an entity that assists the housing association, which serves as the project entity in such
projects, by performing delegated tasks on its behalf. Housing association projects constitute a significant portion of residential construction,
but legal disputes frequently arise due to the ambiguous legal relationships between the outsourcee, the association, and the contractor.

During the 1970s, South Korea faced severe housing shortages due to rapid industrialization and urbanization. To address this issue, the
Housing Act was enacted to facilitate large-scale apartment construction. The Housing Act was amended in 1977 to introduce a registered
project operator system, requiring those engaged in apartment construction to register and obtain project approval. Initially, registered
project operators and constructors played distinct roles. However, the 1987 amendment allowed registered project operators to acquire
construction capabilities, leading to an overlap between project implementation and construction. Following the enactment of the Housing
Act of 2003, housing associations became independent project entities, legally separating them from constructors. Accordingly, in housing
association projects, registered project operators increasingly engage in project outsourcing contracts with housing associations as a
strategic measure to circumvent civil liabilities. As a result, it became a standardized practice for housing associations to be designated as the
sole legal project entity.

However, while the housing association is the formal project entity, the outsourcee functions as a de facto project operator. Since the
housing association is formally recognized as the project entity, all legal relationships established by the outsourcee are attributed to the
housing association, while the outsourcee merely claims compensation for its delegated services. If the project succeeds, a significant portion
of the development profits accrues to the outsourcee. Conversely, if a project fails, the housing association, as the formal project entity,
ultimately bears the financial burden, which is transferred to its members. The outsourcee takes the lead in housing association projects from
the initial stages by securing land ownership, recruiting association members, and selecting contractors, thereby effectively driving the
project forward. The 2016 amendment to the Housing Act introduced new regulations on the delegation of housing association projects,
explicitly defining the scope of tasks such as member recruitment, land acquisition, and application for housing association establishment
authorization. However, this legal institutionalization not only reinforced the position of the outsourcee but also further weakened the
decision-making authority of the housing association.

Before the enactment of the Act on the Improvement of Urban Areas and Residential Environments, reconstruction associations were a type
of housing association under the Housing Act, with many provisions commonly applied to both entities. Due to this historical connection,
comparing reconstruction and housing associations provides a useful framework for understanding housing association projects. The core
elements of housing association projects are the recruitment of association members and the acquisition of land for development, both of
which are crucial determinants of project success. Additionally, unlike reconstruction projects, housing association projects do not include
separate management and disposal processes after project plan approval; instead, the allocation and distribution of housing units are
finalized at the recruitment stage. Owing to these structural differences, housing association projects generally grant association members
weaker positions than reconstruction projects, and the role of the project entity remains ambiguous.

Keywords: Housing association project, Housing association, Project outsourcee, Construction contractor, Project construction and
implementation

* Professor, Seoul National University School of Law
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ABSTRACT

Retroactive legislation on the conversion of rental house to sales
Kim, Jinhun®

The preferential sale conversion system was introduced to help rental housing tenants who did not own a home acquire the house they were
living in, provided they met certain conditions. This system aimed to facilitate homeownership by prioritizing eligible tenants in the purchase
of rental homes. However, as some qualified tenants were unable to afford the conversion price, a new policy was implemented allowing
them to purchase housing at a lower preferential sale conversion price.

The Supreme Court ruled that when a rental house occupied by an ineligible tenant was sold to a third party, it could be sold at the market
price. Additionally, the Court determined that even tenants who moved in through a first-come, first-served system must have satisfied the
requirement of being completely houseless at the time of move-in. This decision aligns with the wording of the former Rental Housing Act
and the legislative intent of the preferential sale conversion system.

However, these Supreme Court rulings contradicted previous interpretations by the Ministry of Land, Infrastructure, and Transport. Following
these rulings, the Ministry enacted retroactive legislation through the revised Special Act on Public Housing to reinforce its original
interpretation. Consequently, even when an ineligible tenant's rental home is sold to a third party, it must now be sold at or below the
preferential conversion price. Furthermore, this legislation allows tenants who moved in through the first-come, first-serve method to qualify
for preferential sale conversion if they met the houseless requirement at the time of conversion, even if they did not meet this requirement
at the time of moving in. This retroactive legislation contradicts the original legislative intent of the preferential sale conversion system and
significantly restricts the property rights of rental business operators. Therefore, a constitutional interpretation is required to narrow the
scope of its application.

Meanwhile, following the implementation of the revised Special Act on Public Housing, lower courts have issued conflicting rulings regarding
whether tenants who already own homes qualify for preferential sale conversion when a public rental housing unit constructed by a private
rental business face bankruptcy or insolvency. Considering the wording of the revised Special Act on Public Housing and the legislative
history of amendments to the supplementary provisions of the Special Act on Private Rental Housing, it is reasonable to conclude that, even
in cases of bankruptcy or insolvency, tenants who own homes should no longer be eligible for preferential sale conversion.

Keywords: rental housing, conversion for sale, price of preferential conversion for sale, retroactive legislation, insolvent rental housing

* Partner(Attorney at Law), Lee & Ko LLC
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ABSTRACT

The effectiveness of actions by committees promoting the establishment
of an association: Concerning the service contract of management entities
specialized in improvement projects

Yun, Haewon*

The “"Committee for Promoting Establishment of Association” is an organization aimed at establishing an Association for an improvement
project (a redevelopment and reconstruction project). It is a noncorporate entity with legal rights and duties only within the scope of tasks
necessary for establishing an Association. “Management Entities Specialized in Improvement Projects” are entrusted by a Promoters’
committee or Association with the responsibility of fulfilling the requisites for the implementation of an improvement project and providing
related consultation; they act as the Association's helpers. Typically, in the Promoters’ committee stage, the committee selects Management
Entities Specialized in Improvement Projects to conduct the tasks necessary for establishing an Association. However, after the establishment
of an Association and the formation of its new executive team, disputes can arise when the effectiveness of the Service Contract of
Management Entities Specialized in Improvement Projects, signed during the Promoters’ committee stage, is denied. According to Article 34,
Paragraph 3 of the "Act on the Improvement of Urban Areas and Residential Environments” (hereinafter referred to as “the ACT"), “The rights
and duties related to the Promoters’ committee tasks are fully succeeded by the Association.” Article 34 is directly related to the
interpretation of the rights and duties of the Promoter's committee that are transferred to the Association.

The scope of the Promoters’ committee’s duties is limited to those necessary for establishing the Association as defined by urban
redevelopment laws. If the Promoters’ committee exceeds its scope and engages in tasks that fall under the Association’s responsibilities,
such actions are deemed invalid. If the Promoters’ committee and the Management Entities Specializing in Improvement Projects enter into
a service contract that involves executing tasks related to the Association's duties, the part of the contract that pertains to the Association's
responsibilities is deemed invalid. Here, Article 34, Paragraph 3 of the ACT should be interpreted strictly, as it is a special provision: under an
invalid service contract, the Promoters’ committees’ rights and obligations shall not be fully succeeded by the Association. However, the
Supreme Court has ruled that under an invalid service contract, all rights and obligations of the Promoters’ committee should be fully
succeeded by the Association. Considering the Association would ultimately be responsible for returning any unjust enrichment arising from
such an invalid contract, | agree with the Supreme Court's decision.

This study examines various issues raised in disputes between the Association and Management Entities Specialized in Improvement Projects
selected by the Promoters’ committee to establish the Association. Such disputes can be resolved by creating a service contract with terms
that limit the scope of services to the tasks associated with the Association’s establishment; the Promoters’ committee can enter into such a
contract with the Management Entities Specialized in Improvement Projects after the Association has been established. This will allow the
service contract to be signed as a direct contract rather than as the outcome of a competitive bidding process. Such institutional mechanisms
can facilitate meaningful solutions to and reductions in related disputes.

Keywords: Committees for Promoting Establishment of Association, Management Entities Specialized in Improvement Projects,
Service Contract of Management Entities Specialized in Improvement Projects, Improvement Project (redevelopment and
reconstruction projects), Article 34 Paragraph 3 of the Act On The Improvement Of Urban Areas And Residential Environments,
Succession of the Rights and Duties of the Promoters’ committee

* Judge, Gwangju Family Court
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ABSTRACT

The actual existence of project implementers prior to authorization in
urban redevelopment projects

*

Lee, Kyuhwang

Urban redevelopment projects are conducted in accordance with the Urban and Residential Environment Improvement Act. Although project
implementers acquire their public legal status only after obtaining project approval, in practice, substantial implementation activities occur
even before approval is granted. Various processes, such as land acquisition, administrative procedures, and the preparation of necessary
permits—including architectural reviews—are undertaken during the pre-approval phase. Nevertheless, the current legal framework does not
clearly regulate the activities of these "pre-approval project implementers” and fails to recognize their public legal status.

In modern urban redevelopment projects, third-party developers, outside the designated redevelopment zone, often take the lead in
negotiating land acquisitions, securing consent rates, conducting various assessments and reviews, and refining project plans during the
pre-approval stage. However, owing to the lack of legal recognition, formal consultations with administrative authorities are difficult, and the
predictability of their roles remain uncertain. Additionally, there exists a risk of reduced fairness and transparency in land acquisition and
contract execution. These structural issues can cause project delays or even cancellations, often resulting in prolonged legal disputes that
halt redevelopment projects for extended periods.

This study examines the existence of pre-approval project implementers and proposes the following legal and institutional reforms to
address related issues: First, the legal status of pre-approval project implementers should be explicitly defined, and their permissible activities
should be systematically incorporated into the legal framework. Second, the involvement of public institutions should be expanded to ensure
fairness and transparency from the early stages of redevelopment projects. Third, the responsibilities and obligations of pre-approval project
implementers should be clarified, and regulatory measures should be established to prevent unfair contracts and project mismanagement. In
particular, legal oversight must be strengthened to prevent the abuse of non-competitive contracts during the pre-approval phase.

Urban redevelopment projects serve as crucial mechanisms for improving urban environments and revitalizing local economies, beyond
merely constructing residential buildings. Therefore, institutional reforms reflecting the realities of project implementation are essential.
Addressing the legal uncertainties surrounding pre-approval project implementation can help establish a more sustainable and equitable
redevelopment framework.

Keywords: Urban Redevelopment, Urban Improvement Act, Project Implementation Plan, Project Operator, Landowner

* Lawyer, Architect, DOHWA Engineering Co., Ltd.
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ABSTRACT

Management rights for mixed-use apartment buildings

Yang, Jung Hun"

This study examines legal issues surrounding the determination of authority management in mixed-use apartment buildings and explores
potential solutions to the resulting conflicts. Since the introduction of Sewoon Sangga in 1968, the number of mixed-use apartment
buildings in South Korea has steadily increased, leading to frequent disputes over building management. These buildings are subject to both
the Multi-Family Housing Management Act and the Act on the Ownership and Management of Aggregate Buildings, causing ongoing legal
conflicts between Resident Representative Meetings and Management Associations.

To address this issue, this study reviews the concept of mixed-use apartment buildings and relevant legal provisions, analyzes Supreme Court
precedents and legislative amendments to housing laws, and discusses key legal disputes concerning authority management. The study
identifies three major perspectives: (1) exclusive management by the Management Association, (2) exclusive management by the Resident
Representative Meeting, and (3) a dual management system, where the Resident Representative Meeting oversees residential areas while the
Management Association manages non-residential areas.

The findings indicate that, under the current legal framework, the dual management system is the most practical approach. However,
conflicts between these two managing entities are inevitable. To mitigate these conflicts, this study suggests (1) establishing a joint
management regulation, (2) forming a unified management association, and (3) prioritizing the application of the Multi-Family Housing
Management Act to ensure legal consistency. Furthermore, the study emphasizes the necessity of legislative amendments to introduce
special provisions within the Multi-Family Housing Management Act for mixed-use apartment management, thereby minimizing legal
conflicts.

This study provides practical insights into improving the legal management framework for mixed-use apartment buildings and contributes to
a broader discussion on harmonizing public and private laws in property governance.

Keywords: Mixed-use apartments, managing authority, Resident Representative Meetings, Management Associations, Multi-Family
Housing Management Act, Act on the Ownership and Management of Aggregate Buildings, dual management systems, joint
management regulation

* Public Prosecutor, Wonju Branch of Chuncheon District Prosecutors’ Office
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