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논문 / ARTICLE

감리자지정의법적성격과감리자의역할
백민주*

국문초록

먋잧햋삏멯�훷, 켟몿햋, 탗뫰햋퐻볓멯�뫻몿햋휌뺓핯샟. 멯�줷핓퐿켬픿퓿폧켟몿솿켗읷멻�
뫛멯�줷핯켟몿솿켗샻왗탗뫰숓삏ힻ폧쭻읷뫻잧쨊먋쇀샟. 먋잧혗솿삏폫헼픷왗핳·맻뮇햋핓ힼ혌
뫻잧먋쇀뮇폋켗쭻�탗햌숓펯핯뭨맻맻멯�캧심핷혐햋몤픿쭻폧헿줳켬픿먑�햋맻헿쾈헼, 쨫�
헼픷왗퀓삏폀줯왗쪻몸숓폃샟. 핯훷풏퍃헿캧뫛맻쨗컘썇쟃샟혗·먗혐픿쨓쫰졫쨗헿폧푏샟. 
탗햠핓풏쫯샟삏뫰핰헼풏�핯믳쨗헿핓쇔옠핯숓폃샟.
퓋�헼픷왗먋잧햋켛혐픻멯�훷핓몿퍸�몫핓햋픛폼폨폋샴샟. 믳엧뺓훷�쪐캼캧폀몿킴핳샻캼뫰
쇔훷�핓몸풫믳멾핯뫰휌핓퍃헿폋짳�삏폼픿뫛옟캧폀몿킴핳뮇햋맻먋잧햋읷ힻ혐뫛, 멯�훷왗
폧밃믳먋잧햋퐻몿퍸픿�몫솿왘먐혗뫛햃샟. 핯삏먋잧몿퍸픿켘삏셫햃펯짷쪐캼퓿핿몿퍸폋
뫻핷쨓헼켘픿혗삏믷멫맻숗샟. 핯먔픻뫰쪐헼먗햀픻�믷멯�쪐캼멯�맻샻캼멯�줷휌쭿펌
픿좤헼픷왗ힻ펯ힻ삏멯�줷폋뫻폧뱇ힻ샻숓뫛햃샟.
먋잧햋삏헿�탗뫰뫷혐픿뫻잧, 먋쇀졯켗탗뫰햋폋샻폧탗혐쐋삏햧탗뫰풏�픿멫뺓, 뫰캧휌ힻ풏�
픿퀓햃샟. 뫻옣쪐옴픻먋잧햋ힻ퓿읷쫯햠밫퓿폧퓿뮇캧왗쮃핯핰픿훿퀓폁솿왘뫛햃샟. 믳
쨑폋솿멯�쪐폋켗삏캧풤킴핳폋퍙켗먋잧찿ힻ밄폧쭻읷핳삏심맼횀혗솿헼햠�읷쟃옣뫛햃샟. 
핯먔픻맼횀혗솿헼햠�삏뭼믴헼픷왗뫰핰헼풏폋핓멾핯ힻ쟇샟읳픷왗삏먋잧혗솿핓�퍸풯폼
탟픿쨓폼샟. 멯켟캧폀뫻잧삏멯켟밫퀛ힿ쪐폋핓폧뫰뫰쭿퍷폋솿햀숓펯짷맿쭿퍷폋뱇ힻ햋픣헼픷
왗샻숓뫛햃샟. 핯삏몧혗폋�혋핯쟙�혳햃셓밫홯핓멯�훷퐻핓뫻몿맻캼옠픷왗쪻숓삏읿픿
쫯폧훻샟. 쐋, 먋잧햋핓헿줳켬펌픿�햋픣헼�혗왗핓먗켛맻삠켬픿탗캧샟.
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I. 서론
붖쬲�쐚뷺��, 튪빊�, 푢빻�ퟆ쓚켎휺뷺�츛퉇뷺�뺆빊����뻲튷쑪. 뷺�쳂�퟊튷��흲튪빊�붆�튷튪

빊않튢쬂븆빦, 푢빻�붆튪빊않튢쒆짢푢빻쐚�흲켆쬂뺆쬲, 붖앋쐚븉��얢흳짢쑪. ��뷺튪�훎�툲빦숞켆푪
빻툲첾�붆쒆엖얦웒쭎쑪뷶짦얞빦쐚�쭒쑪쫾뷺�뺆빊�왪흖쿊흲쐚쿊뻖�뽾흳뺂툲��튷흖뺆�푣�쵾쵾
쑪. 쑪쫾툶흋흖쿊흲뺆빊츛즿흖튢�빦�쐚흳뺂푪��힇얞빦�쐚푪툲�흖붊뽿않�쑪.

붖쬲�않쬂뽢�쐚츛즿�뷺�쳂뺂뺆즮얢��훎�툲빦붆춢퉣웒쭎쑪�·붢��뷶왳ퟚ쑪. 뽾뺂�흖튢뷺�쳂�뽢찮ퟆ
�쫞, , 뽾븉�빻빻흖쵾�쐚�않흖욶줂붖쬲�튦�춯츛뺂붖쬲��춶�흲켆축�않붆쑪�얞흎빦, �흖뺆뽢��뷺�
츛, �츛, 뷺튪뾶펦�츛흖툶�얞휺�쑪. 붖쬲�않�푪튷��흲쑪쫾툶흋흖튢쐚칺뾶왦빻�붢�펞쑮않��칺흲�
쑪. 뽾즂흖않�흖튢붖쬲����쐚찮빃�붆쭔빦, 흳잖빻툲��쫞숞뻲����퉇흖욶줂팒뽿���않짢�
얞빦쐚쑪. 뽾흶�흲붖쬲�않�칆뺂��툺칺빦, 뻲���흳�툺캊�짢퓮뽾�않�튷뺂츛퉇붖쬲��
��ퟆ흳���붆�쑪.

, 툲�񕯞�𥯟흖욶쫾빊휃���𥯟흖�쯺𥯟��짢뷺��붆��붖쬲�쬂튦�흲빊휃��븶�짢퓮쿊짢팒
붇뷺�뺆빊�붆붢칊���쬂붜쐚쑪. 뽾쥲숞�츛퉇툲흋빊퐿�쒆퉇빻앟��빃�쑪쫾뷺�뺆빊�왪뺂쑪쫺븒붖쬲�쐚
뽾튦�쑮빊흖튢켆툲흋빊퐿�뼒�붆붢�빦�쑪. 뽾쬲빦�뾂뷺�츛�뷺�붆쒆퉇뷺�쳂���뷺�쳂흖뺆흲쐚
붆뼒�붆��뽾튦�쑮빊흖튢켆붢�않짣붢�힆쑪. �쐚뷺���빊휃�븶���, , 쑿툲�튦����쬂�쐚
븉�쑪. 񎨞즂뷺��짢흲뾎빊휃�븶�붛�쐚�·붆뼒��붖쬲����츛�튷븯�첺흍��툺칺빦�쑪.

�흖훊줞흖튢쐚붖쬲�않�퉣축칆�뺂��툺칺빦(Ⅱ), 잖, 뷺�쳂�뽢찮ퟆ�쫞칊짢쑪쫺븒뽢�빦�쐚붖쬲�튦�
춯푣�툺칺빦, , �츛퉇붖쬲����츛�튷븯�뽾푲툲�팒ퟆ쁞툺캊�짢퓮뽾븉�붖쬲빊휃뺂휺윪뺆빊쬂붜쐚�
훒훊칾쑪(Ⅲ). 쭎�쭏�짢뽾흖욶줂튷얢붖쬲��뻲���흳뺂춯츛��쯶, 쑪쫾뷺�뺆빊�왪뺂붖쬲�붊뺆빊흖튢칺
흲�쐚튷�툺캊�짢퓮뽾�않�튷뺂춢�춯�찮퉏칾쑪(Ⅳ).

Ⅱ. 감리제도의의의와연혁

1. 의의
�즮�뷺�쳂�푢빻뺂�흖튢춢퉣쐚붇�훎�툲빦숞, 뽾퟊튷�뿒��팓얞쐚켆푪푢빻왷�첾�쐚빻빻�훎싛잖쐚�튢

흖힇�쵾�빦쐚쑪. �흖뷺�츛�뷺���뷺�뼒쬲쬂�쐚츛쫦짢튢빃�츛�튷븯�붜쐚쑪휗뽢�왪�엖빦�
쑪.1) 붖쬲�않흳푢뽾�춯����짢않�얞휺펞�짆��·붢��뷶�쯶춢�얞휺힮�않�쑪. 붖쬲�쐚뷺�쳂�뷺�뺂�
흖뻲���짢붢�흲�쬂뺆쬲축붖앋쑪. 뷺��짢흲뾎붖쬲��튦�񕨺쬂붛�쐚븉�뷺���뷺�뼒쬲흖뺆�
����흖쑿쑪. 붖쬲��흳뺂춯츛흖뺆뽢������짢붖쬲��흋첺펞뺂����쭒쑪쫾�짢쐚뷺
���뷺�뼒쬲흖뺆붊����짢��쑪.

뷺�츛�쑪쫾뷺�뺆빊�왪뺂뻲켊흲‘빻툲붖쬲�’쬂뷺�쳂�튪빊않튢숺�쒆짢푢빻얞쐚�쬂�빦, �뺆쬲·빻툲뺆쬲·
훎�뺆쬲왷흖쒆흲�않۷붖앋쐚�짢��쑪(�2��1�15). 뷺튪뾶펦�츛�붖쬲�붆펞쐚‘붖쬲’쬂��빦
�쐚쓶, �쬂뷺튪빻툲붆뺆빊츛즿�숞뾶�, 튪빊않튢왷흖욶줂��븒푢얦펞�않짣뺆쬲뷶숞푢빻뺆쬲·�뺆쬲·훎�뺆쬲
왷흖쒆뾶펦�않쬂쐚‘뷺튪툲흋뺆쬲’ 흋첺�숞짢��쑪(�2��5). �뾂흖쐚�붟�‘뷺튪툲흋뺆쬲’줂쐚�휺붆��홶
�쐚쓶, 뷺튪뾶펦�츛��쬂칊않짢���훐빦, 뷺튪툶흋뾶칾츛퉇흖튢�쐚��뽢����빦�쑪(붟���4). 뷺
튪툶흋뾶칾츛�뷺튪툲흋뺆쬲쬂쑮펢‘붖쬲’흖뽾��훐빦, 뷺튪빻툲흖뺆뾶, 쑿튷�툲, 켊튣, 튪빊, �쑲, 빊휃, 푢빻뺆쬲, 
붆잖쐚툲뺆쬲왷흖뺆뺆쬲쬂쐚칺쑪���뺆쬲흋첺짢칺쑪슙븒��빦�쑪(�2��8). 

츛퉇붖쬲�않쐚뷺��붆뻳붆, �춯񕯞쑮�왷빻빻뾶뺆���흖�쐚�흲켆흖욶줂븒빻빻켆첾뺂춂붊켆첾�짢��
얞휺�힇얞빦�쑪. 빻빻켆첾�빃�뷺튪뾶펦�츛즿흖뾂뷶흲튦�얢뷺튪툲흋뺆쬲�붆뽾흋첺쬂펞빦(뷺튪뾶펦�츛
�39��1, 붟�츛푢즿�59��5), �빃�흖쐚뷺�츛퉇�빻툲붖쬲잖쐚�츛퉇붖쬲쬂븉�짢칾쑪(붟�츛�42�). 

1) 김종보, 『건설법의 이해(제6판)』, 피데스, 2018, 26면; 윤재윤, 『건설분쟁 관계법(제5판)』, 박영사, 2014, 534면.
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�쐚뷺�츛왷�춞뽢��춶�쐚븉�훊쑎줂칊츛�뺆빊흖�쐚븉�짢�얢쑪(뷺�츛�25��10).2). 뷺튪뾶펦�츛
흖�뷺튪툲흋뺆쬲쐚뷺�츛퉇�빻툲붖쬲숞�츛퉇붖쬲칺쑪뷺튪뾶펦�즿흖욶쫾흋첺펞󡯮흖튢쓚�튾춆븒�쐚
숺�뺂춯츛흖욶줂뷺튪툲흋뺆쬲�붆푢빻뺂�흖칺쑪�뽿��짢뺆흲쯺튢񲨺빻툲쬂�쇒휺붆쐚찮퐻�칺�쑪. 

, 춂붊켆첾�빃�흖쐚�츛퉇툲흋빊퐿�쒆퉇빻앟���흲켆흖욶줂쑪쫾츛즿�뾂뷶짢쑪. ���빻앟��빃
�툲흋빊퐿�뼒�붆뽾츛즿흖욶줂��붖쬲�붆툲흋򰨺ퟆ붖쬲빊휃��븶빦, �츛즿흖욶쫾붖쬲흋첺튾켆뾶�흖튢�
쐚숺�뺂춯츛흖욶줂붖쬲흋첺쬂펞쑪(�츛�44��1, 붟�츛푢즿�49��2). �춞뷺�츛퉇뷺�붆쒆퉇뷺
�쳂�빃�흖쐚빻툲붖쬲�쐚뷺�츛즿흖욶쫾붖쬲튾켆뾶�흖욶줂붖쬲흋첺쬂펞쑪(뷺�츛�25��9). 춂붊켆켊흖�휺
튢않뷺�쳂�뽢찮ퟆ숢�않왷뽾튷�빦즪흲뷺��ퟆ�븶쐚빊휃흖튢�쐚춚흖욶줂‘뷺튪툲흋뺆쬲’줂쐚�쬊�짢빊휃
��븶얞빦, 튪빊쑮빊쬂흲빊휃흖튢�쐚숺�흖욶줂񲨺뷺�뺂�흖뷺튪툲흋뺆줂�붆칺쑪�뽿��짢뺆흲쐚춯푣�
짢�쩮휺�쐚빃�않�쑪.

뷺�붆흖�휺푪�뷺�쳂�뷺��붢푢뾶�흲�쩮휺�쐚�빻푦빦쐚�즮�뷺�붆񳦮�숞쬂뻲튷쐚쓶,3) �춞��
짢붖쬲�쐚��빻푦빦쑮빊흖튢뷺��흖�흲뷺�뺆빊�짢튢푦빦얮�짢퓮칾븯��뺆쬲, 붖앋흋첺쬂붢푢쐚븉��춞��쑪. 
뽾쥲숞훤튢칾빻빻켆첾흖뺆뷺튪툲흋뺆쬲�빃���뽢찮�퉇�뷺�쳂�빃�흖쐚튪빊쑮빊흖튢켆뷺튪툲흋뺆쬲�붆뽾흋첺쬂
�펞흲튪빊않튢흖쒆뺆쬲, 붖앋�펞뾶않쑪. 잖, 춂붊켆첾흖�휺튢않뽾뷺�쳂�펞튷뺂숢�않왷�붖훎흲뷺��ퟆ
�븶붖쬲빊휃숺�쐚뷺튪툲흋뺆쬲빊휃흖튢�쐚흋첺츚�흖욶줂�빻푦빦��튪빊쑮빊숺�쐚��붢춢쑮빊흖튢켆흋첺쬂붢
푢쐚빃�않쑪.

2. 연혁
뷺�쳂�뷺�흖뺆뺆쬲, 붖앋�줂쐚뺗���쯺흖튢붖쬲�않쐚1962싊뷺�츛��푢켆캂펞�쑪. 쑿푢흖쐚�ퟆ붟�

칊않�뷺�뺆빊�짢튢빻툲붖쬲�쬂튦�쐚븉�훊쑎줂, 푢�, 뻶펞잖쐚뽾���춡�빻첺����뷺��뾶뺆빊�흖븒
��쩒잖쐚칺빦�񸬢��뻲뷶숞, �흖��흲뷺�빻툲흖뺆빊얞쐚쳂뷺�븆툲뷶숞�푢�펞�않짣쐚
춯푣�흎쑪. �1963싊뷺�툲츛���얞쯺튢뷺�툲붆빻툲붆튪빊않튢쒆짢푪푢얞쐚흲켆쬂�쐚�짢튢‘빻툲붖쬲’쬂�
�빦, ��뽢찮�퉇�뷺�쳂�숞뻖, 칗�, 뽿�왷�뷺�쳂�빃�뷺�툲붆훊쑎쯺빻툲붖쬲쬂펞흌않짣뽢��짢퓮앋
쭃뷺�뺆빊�짢튢붖쬲�붆왷�힆쑪. �뷺�츛�1979. 5. 18. 뷺��짢흲뾎��뽢찮�퉇�뷺�빻툲쬂빦�웒쐚
빻툲붖쬲�쬂��않짣뽾����첺힆쑪. �ퟆ붟�빻툲붖쬲�붆켆푪빻툲쬂쭏뾶�흲���흖퉇�흲뺆쬲, 붖
앋뾶푢�븉�1980싊뷺�츛붢�흖튢켆쿊짵얢븉�쑪.

1994. 1. 7.흖쐚�뷺튪��츛�붢�쯺튢�뷺튪빻툲붖쬲�않쬂퉎짳븒��흲��뽢찮�퉇�빻앟��뷺튪쐚빃
�붖쬲�첾툲쬂붖쬲�짢��않짣힆쐚쓶4) �쬂빊뾶짢붖쬲켊휂붆칾븯��짢칊않툶흋켊휂짢�쬲�뾶푢�븉�짢칺
�쑪. 흂쭎�숞�훐�1994싊튷펞쒆뻖켛뺺툲빦붆����1995싊흖쐚붖쬲��뻲��뼒�짢튢푢빻���츛·켆푪푢빻흖
쒆흲푢�잖쐚�푢빻�푢쬂펞�않짣찋푢빦, 푢빻퉇튾않쯺��튷𖨳뼒�푦튪힆쑪. 1995싊퉂춷�켛뺺툲빦붆
�쓞흖쐚붖쬲�쬂쐚뷺�뺆빊��흋첺켆푪펞�짢빻����춢퉣빃�붆򵸞츒않짣찋푢힆쑪. 2008싊흖
쐚뺂뷶1999싊흖�흎쓞횮줢왢�툲뷺왷�춯�뾶�흲춯흖���흌쐚숺켆쭎붖�쩒쬂툲��훐쐚빃�뷺�뺆빊�
쬂�츒쐚뽢��푦튪힆쑪.

2016싊흖쐚훎�툲빦쬂쭏뾶�흲뷺�츛퉇뷺�붆쒆퉇뷺�쳂흖뺆붖쬲�빊붢튦�쒆쒆��짢�쩮휺�쑪. , 뷺튪툶
흋뾶칾츛퉇팒뽢찮뷺�쳂�흖튢않뷺��붆��푢빻쐚뷺�쳂, �, 뷺��붆쭪쬂찯��짢뷺�쐚뷺�쳂�숞켊휗�찯�
�짢쐚뷺�쳂흖뺆흲쐚붆뼒�붆��붖쬲�쬂��않짣힆쑪. 잖, 붆뼒�붆뷺�쳂�툲�퐿��웒흖않뽾�흖
붖쬲빊휃흖욶줂붖쬲쿊���켎얞흎쐚��않짣쐚, 켆푪튪빊·푢빻�짢�훎�툲빦춢퉣푢흋첺��쬂찋펞�쐚
흋첺��않쬂않�힆쑪. 2020싊흖쐚칺쑪숺푪�쐚붖쬲쬂�흲���붖쬲쒆퉇뷺�쳂뺂붖쬲쿊�뾏흲켆�쒆퉇뷺�
쳂�츚�쬂쒆힆쑪.

, 1984싊뷺튪툶흋�튷얞쯺튢�퉇않찮쬂�흲빻빻켊휂흖뺆흲뷺튪빻툲푢빻붖쬲뽢����얞흎쐚쓶, 1986

2) 윤재윤, 앞의 책, 538면.
3) 김종보, 앞의 책, 29면, 30면.
4) 김상호/윤주선, "건축물 안전성 확보를 위한 감리제도 개선방향", 건축도시공간연구소, 2015, 13면.
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싊8빃�흎쓞앋쭃뾶싖뺆�툲뷺�빊뾶짢�않붢튦���짢1987싊뷺튪뾶펦뺆쬲츛���얞휺��붖쬲�않붆츛�얞흎
쑪.5) 2013. 5. 22. 뷺튪뾶펦�빃�즫붛쬂�흲뾶��뽢��푲�‘뺆쬲’�빊쬂툶흋��뺂���푲�짢�뾶�흲뷺
튪뾶펦�츛�짢찋��칆빃얞흎쑪. 뽾뺂�흖튢쑿푢뿒�푢빻쑮빊흖뻳얞흎쓞붖쬲�않쬂뷺튪빻툲�뾶쑮빊켆��۷뺆
쬲뿒�뺊�۷즫��짢��얦펞�쐚뷺튪툲흋뺆쬲짢힆쑪. �줞뷺튪툶흋뾶칾츛흖튢��쓞뷺튪툲흋뺆쬲줂쐚�휺
흖뺆흲뷺튪뾶펦뺆쬲츛흖튢쐚칊않짢��뽢��엖�훐빦�흎쐚쓶, 뷺튪뾶펦�츛��뷺튪툶흋뾶칾츛���뽢����
쯺튢붖쬲ퟆ뷺튪툲흋뺆쬲흋첺붆얞휺���칺흲�쐚븉�줂쐚튣��쑪.6) 2021싊흖쐚‘뷺튪뾶펦�흳’�줂쐚�휺붆�
첾��빦칻��뷺튪뾶펦흖쒆튢쿊퐪쬂�빻쑪쐚�쵾쬂�쑲뾶휺즪��쯺��쑪빦칺빦‘뷺튪뾶펦흚�쑎휺쭇’�짢칆빃
얞흎쑪.

Ⅲ. 감리자지정과감리계약과의관계

1. 건축물의종류별감리자선정방식
뷺��ퟆ퉇붊뻲��빊휃뺆빊쬂쮀빦�쐚뷺�뺆빊�왪�뷺�쳂�뷺��줂쐚빻얢찯���흲퉇즫흲붇�빊

휃흖튢�쐚�첺쬂�쑪. 훤튦흶흖튢않칺훞왵����붖쬲�않쐚�·붆��뻲���푢빻뺂�흖뺆뺆쬲, 붖앋뼒
흖튢켆푢�얞흎쑪. �뷺�툲왷���븯�붜�붖쬲�쬂흲붊���짢뺆쬲, 붖앋쐚춯푣�짢칆힆쑪. �·붆
��뷺�뺆빊�왪뻲���춞�흖뺆흲뺆즮츛즿퉇뾂뷶붆�쐚빃�흖흲뷺�붆�팒숞힇흋��왷���쬂
뺆흲쑪. , 뷺튪뾶펦�츛�켆푪푢빻왷흖뺆츒��않쬂엖휺훊�켆푪빻툲붆춢퉣�훐훞�숞춢퉣�즪붆�쐚빃�
흖않뽾뻲���켆푪��않쬂��흲츒���않짣�짢퓮칺쑪튲튾��뾶��튪�빦�쑪(뷺튪뾶펦�츛�53��
1).

𥯟��짢뷺��붆붖쬲빊휃�븶흖훤튢휺윪붖쬲�쬂튦�븉��쐚빊휃�븶���, , 뷺���빊휃퉇쒆춯튦��
�흖쑿쑪. 뽾쥲숞�츛퉇툲흋빊퐿�쒆퉇뷺�쳂�빃�񐦓�뽾븉�쑪펞�펞켊휗�흖븒켊휗얞휺툲�얢쑪쐚�흖튢
빻빻�훎�흖힇�쵾�쑪쐚빦즪툲흋빊퐿�뼒�붆붖쬲�쬂��빦, 툲흋򰨺짢흲뾎뽾��얢붖쬲�ퟆ붖쬲빊휃��
븶않짣뽢�빦(�츛�15��1), 뽾����퉇튾뾶��쭎즮빦�쑪툲흋򰨺붆뻳붆۷�춯񕯞쑮�۷뻳��
빻툲왷�빃�흖쐚�츛흖�튦흲뷺튪뾶펦�츛���얦븉�쑪. 잖, �츛�뷺�츛���얞쐚않푢퉣�숺�
�퉇칻뷺�쳂�빃�흖않붇쑿츛즿흖욶쫺않짣빦�쑪(�15�1쑮튢, 붟�츛푢즿�27��4).

񎨞즂�·붆뼒�붆��뷺���빊휃퉇쒆춯�얞쐚붖쬲�쬂��쐚춯푣�훤튦흶흖튢툺칺훞왵�뷺�츛퉇뷺�붆
쒆퉇뷺�쳂흖뿒�쒆얞쐚빃흖�쑪. �쐚�줞뷺�츛퉇붖쬲붆�·붆뺂�흖튢뺆흲튪빊�흖�흲찋찯��짢�쩮휺�
힪쯺튢푪���붖쬲�않뻲��쩮휺��훐훞쑪쐚��흖욶쫾븉�쑪. �흖뺆흲쐚뽾�츛�츛팒���뾶얢춚�흎쐚
쓶, 츛�팒흳푢빻툲붖쬲��붖쬲흋첺쐚뷺���빃����뺂춶�얦붆쐫튷���뾶웒첾흖뷺��붆��붖쬲�쬂
튦�쐚빃�뽾빦�얢붖쬲�붆앋쭃��빦���쐚붖쬲흋첺쬂펞펞흌쐚뻲���빊쬂뽿칻뾶�븉�줂빦칺훊
븶��힆쑪.7)

�붟��·붆��붖쬲����뻳붆, �춯񕯞쑮�왷빻빻쑮�붆��춢򰨳�짢튢뷺튪툲흋뺆쬲�쬂튦�빦�ퟆ뺆즮얢
빊휃��븶쐚븉뺂쐚뽾츛�튷븯�쑲쬲쑪(뷺튪뾶펦�츛�39��2). �쐚춢򰨳���빻뼒즫�򰨺짢튢붆훊쑎줂
툲츛퉇�툶뼒�򰨺짢튢뻳춂�쒆쐚븉�짢툲츛���얞쐚뻳빦뺆빊흖쑿쑪.8) 뷺튪뾶펦�츛�뷺튪툲흋뺆쬲��튦�
��흲칊않짢퉇튾툲흋펞쐫즫튾켆붆뾶��엖빦�쑪. �흖뺆흲쐚춂츛퉇��빊휃흖�튦흲뽾빻�튷쑺칺�븲�
흖튢뻳붆빊휃츛즿왷흖튢�쐚���뺂뽢��붆�쑪.9)

5) 김상호/윤주선, 앞의 글, 13면.
6) 김상호/윤주선, 앞의 글, 14면.
7) 헌재 2017. 5. 25.자 2016헌마516 결정
8) 김동희, 『행정법Ⅰ(제23판)』, 박영사, 2017, 78면.
9) 김동희, 앞의 책, 78면.
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2. 주택법상감리자지정의법적성격
빊휃��븶흖훤튢뽾쑿툲�쬂튦�쐚븉�빊휃뺆빊튷�붆����쑮빊흖쑿빦, 툲�񕯞�𥯟흖욶줂붛븒칺

얞쐚뼒쬲�뾶않쑪. 뽾쥲숞훤튢툺칾춚ퟆ붟��츛�쑿�빊휃�븶쑮빊흖튢켆뽾쑿툲�튦�뺂�흖뿐븒붢�빦�
쑪. 텖쭒훊쑎줂�붟�힇즫�붖쬲쿊ퟆ붟�뻲���빊휃�뷺뺂뽾�뾏흲켆쬂�쐚쓶뿒�쵾�쑪. �쐚�츛퉇빻앟�
�펞튷뺂켆푪푢빻뺂뽾짢�흲춢퉣펞�쐚뷺�쳂훎�툲빦, �ퟆ뺆즮얢켊�왷�툲�흖쭏뾶�빻츛�붢���튷
웒첾흖않�얞흎쑪. 뽾쬲빦�붟�뽢��뷺�츛퉇뷺�붆쒆퉇뷺�쳂흖뿒�쒆얞쐚빃�칺�쑪. �츛퉇툲흋빊퐿�뼒
��붖쬲����츛�튷븯�훋쐚븉��칺븒얦붖쬲��흳뺂뽾��쬂칺�뾶�붇�츛즿퉇򍯞���튷�
훋빦, �붟�쒆빃��쐚쓶않��얦븉�쑪.

�츛퉇툲흋빊퐿�뼒��붖쬲����񕨺쐚��흖쑿쑪. 뽾��퉇쒆춯�붖쬲�흖쒆흲쐚뻲��붖쬲흋
첺펞뼒�켆흲쐚펞�����튷븯�붜쐚쑪. 춞쒆짢�3��툲흋򰨺흖쒆흲쐚빊휃�븶������짢쑿툲�
튦����쬂�쐚���튷븯�붜쐚칻���흖쑿쐚븉�짢�얢쑪.10) 잖, �쐚뽾��퉇쒆춯흖쒆흲붖쬲
�짢튢�츛���쬂튪�쐚튷���짢튢흖쑿쑪.11) 툲흋빊퐿�뼒�쐚�츛퉇툲흋빊퐿�쒆퉇빻앟�
�빃�춞왢푢붖쬲�쬂��흲휂쑪. 뽾쥲숞뽾���뷺���흲켆흖뺆흲쐚�븯푲툲쬂흲��앋��쑮뼒��
�빦�휺�쥏�흖쑿쐚븉�짢�얢쑪.12) 쑪쭒, �츛즿�뽾��흖욶줂붖쬲���뾶��쭎즮흲뽾�쥏뼒��
·숮���빦�쑪(붟�츛푢즿�47��2).

툲흋빊퐿�뼒�쐚�븯푲툲뺂�흖튢툲흋펞쐫즫뺂쁞񒶶붆븯�붖쬲�����뾶��짢붆쑪. , 튾쒆펞흖
욶쫾툲흋뽢찮붆펞짣񒶶붆븯칺쑪쐚툲흋펞쐫즫흖쓚쿊��엖휺푲툲쑪. 񒶶붆븯�빻툲쿊쿊짆춯푣흖�븶�빦, 뽾
붆븯흖붆�뾂툲붆븯�퓮숾흋�붆쌘��펞쬂춡쐚쑪. 빃�񒶶춯푣�짢튢푪쿊�훧붆툶춯푣, 빻툲쿊쿊짆춯푣, �뷺쿊퐿펞춯
푣�쑪쫾춯푣�튦흲�붆흌쑪. 񎨞즂툲흋빊퐿�뼒�붆붖쬲�쬂��텖쭒훊쑎줂뽾뻲���붖쬲쿊븶�흖뺆흲쐚
븉흖뺆흲쐚뽾빊휃쑿툲���툲ퟆ첺뺆븒붖쬲쿊쬂�쑪쐚왷���짢츛팒���뾶얢춚�쑪. 뽾쥲숞츛�팒쐚
�츛퉇빻앟��빃�빻빻���흖힇�쵾�쐚춚붆뾶웒첾흖뻳붆뾶뺆�툲흋򰨺짢켆앋쭃얢��흖튢빻앟����
�왷�쒆푦흲��붖쬲쒆붆쬂��튷��쑪쐚��짢븶��힆쑪.13).

툲흋򰨺ퟆ붖쬲�퉇붊붖쬲빊휃뺂뽾뻲���빊휃�뷺흖뿒�쵾�쐚툲흋빊퐿�뼒��힇즫�𥯟��짢툲�񕯞�
힇흳흖�쐚툲츛�뺆빊흖튢춢퉣펞�쐚�켎뽦흖붛븒�앟�뷺쑪. 뽾쬲빦뽾짢�흲춢퉣펞�쐚켆푪빻툲ퟆ뽾짢
�흲춢퉣펞�쐚빻����툲�흖춯�쑪. �붟�빊휃�븶흖훤튦쑮빊흖튢켆�빻츛�붢��흲쑪쫾툶흋흖튢쐚
칺뾶왦�쑪. �쐚붖쬲�않붆뽾흶��쯺흖튢뷺����숺�쐚푢���칺쑪쐚빻���짢켆춢�얢�쑪.
뽾쥲숞�쐚붖쬲툶흋�춢�뺂�뺂뽾흳��튷흖뺆빻붖쒆튷�켆�뾶웒첾��񲨺츛�빊숞�앟�쬲퉇쑪팒붊켆
�흶퐪쥲�칺�뾶않쑪. �뾂춂붊켆켊뿒�����짢쒆얞빦�쐚뷺튪툲흋뺆쬲쐚뷺튪툲흋뺆쬲�붆�첾튷�뾶�짢뷺��
ퟆ쒆쭃�뺆빊칺쑪쐚��뺆빊쬂쮀빦뽾쒆쬲��짢튢툲흋����뻲쐚푢빻�쬂븲�쑪쐚�쯺흖튢��쬂칺�쑪.훤튢
뷺튪툲흋뺆쬲���첾튷�뾶�짢뷺��ퟆ�푦쨶뺆빊짢켆뷺�뺆빊�붊�흶퐪쥲�븲�ퟆ뽦�찮퐻�칺�쑪쐚�흖튢
푢툲쐚춚붆쑪.

3. 감리계약과의관계
붖쬲�붆뷺��쬂�흲�빻툲�흖튢푢빻�쬂뺆쬲, 붖앋쐚�첺쐚1���짢쐚��뷺��ퟆ�븶붖쬲빊휃흖튢켆

쿊짵얢쑪. 붖쬲�흳푢빻툲푢빻�ퟆ쭎�붆�짢뷺�쳂�퟊튷�찯짢�쭒뽾흋첺�숺�흖�휺빻툲푢빻�쬂뺆쬲, 붖앋
쐚흳�펞뾶웒첾흖뽾흳�퟊펞붆빭뷺�쳂�퟊튷뺂붟��쵾쬂붜쐚븉�훊쑎쑪. �붟�붖쬲빊휃�푢빻�붆�븶
않뾏빊휃뺂쐚칊붢짢앋쭃����흖튢푢빻�쬂뺆쬲축붖앋빦, 힎�얢빻뾶붆�펞얦펞�않짣쯶, 뽾�흶��쐚빃�흖쐚�
쬂켊튣빦뽾븶뺂쬂칺빦쐚븉�숺��짢쐚��빊휃흖쑿쑪.14)15) 뽾쥲숞�츛퉇툲흋빊퐿�뼒��붖쬲����

10) 김동희, 앞의 책, 22면, 250-252면.
11) 김동희, 앞의 책, 294면.
12) 김동희, 앞의 책, 264-265면.
13) 헌재 2009. 6. 25.자 2007헌바99 결정; 헌재 2009. 6. 25.자 2007헌바39 결정
14) 윤재윤, 앞의 책, 545면.
15) 대법원 2000. 8. 22. 선고 2000다19342 판결
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툲흋򰨺ퟆ붖쬲�붊빊휃�븶�뽾빊휃�뻲��튣흖�휺않춂츛�튣��쐚흲�쬂�빻쑪. 츛�흳푢붖쬲빊휃�
츛�튷븯���빊휃�짢칺쯺튢않뻲���툲훎흖욶줂붖쬲빊휃�펞튷���짢춂츛퉇��빊휃흖뺆뽢�����춶�
빦�쑪.16)

춂츛���빊휃��춯쑿툲�붆툶빃�뽾푦쨶뺆빊��붆휺즻쑪빦칺훊��빊휃�쩒툲��숞짢뽢�빦�쑪(�
690�). 뽾쥲숞츛��툲흋򰨺쐚툲흋빊퐿�뼒�붆��붖쬲�ퟆ붖쬲빊휃��븶빦, 뽾뻖�툲�않흋첺퉇켆��왷�
�쐚빃�짢�얞쯶, 툲흋򰨺��짢붖쬲�쬂뻖�펞흌����짢�츛즿흖욶줂�븶얢붖쬲빊휃�쑮펢쑿툲�툲��
푦쨶뺆빊흖뾶�븉�줂뾶칺쑪쐚툲흋빊퐿�뼒��붖쬲���흖뾶�븉�휺튢쑿흶붖쬲빊휃��쩒쐚븉�짢캂펞흌
쑪쯶뽾���춶�빦�쑪17). 񎨞즂�붆뼒��붖쬲����츛����빊휃�튷븯�붜쐚붖쬲빊휃�튣쐚쓶�휺춂
툲�튣��쑪.

뽾출흖않붖쬲���뺂쓚켎휺뷺��ퟆ붖쬲�붊춂툲�빊휃뺆빊흖�휺�·붆��빻츛�붢��쐚찮퐻�왢쳂�훐븒
�훊캂펞�쑪. �춞��짢��흳숺�튢쿊퐪흖쒆쒆붆��뾏흲켆쐚춂툲�뻲�펞쑮�흲푪얢쑪. 뻳붆붆��뺆흲
흲뽾�뾏흲켆쬂�쐚��왢쳂쑪. 뽾쥲숞�츛�훊�붖쬲빊휃흖튢�쐚쒆붆��뾏푢뾶붆않줞�훐훞�흖않�빻
푦빦쑮빊흖튢켆툲흋򰨺짢흲뾎툲흋빊퐿�뼒�흖븒붖쬲쿊쬂툲�흖힎�않짣빦, 툲흋빊퐿�뼒�붆�쬂�뾏않
짣�빦�쑪(�44��6, �7). 뷺�츛�뷺�쳂�툲�퐿�푢�흖붖쬲빊휃흖욶쫾쒆붆��뾏흲켆쬂�않짣�빦�
쑪(�23��11). 뽾출흖않뷺�츛즿�붖쬲�칺쬂�흲춂툲�츛쬲쬂졶휺슞쐚쑪휗펞쑮왪�쭎즮빦�쑪. �쥶뽢�왪
�뷺��ퟆ붖쬲�쬂푢�빃���흲�짢튢쒆왷빊휃�븶�쑿툲�줂쐚��붖훎쑪쯺쑪팒붊켆�흶퐪쥲�칺�뾶않쑪.

, 켆񶸳축뾎왷펞펞�뾎�흖뺆츛쫦���흲켆ퟆ뺆즮흲툲뾶흋숺�툲��붖쬲�붆�����펞�
�흲��빻뼒즫�켆흲얞쐚빻첺펞툲���붆첾�붆얞빪쑪.18) 툲뾶흋숺�쐚툲��붖쬲�붆뽾찋�짢츛즿흖튢�
쐚춚흖욶줂푢빻�흖쒆흲�푢빻�숞빻툲��𖨳왷빻츛퉇뼒�툲쑪쐚븉�쑪.19) �츛뺆빊쐚�򰨺�����
�잖쐚�򰨺ퟆ뽾퉇쒆춯툲��켆쒆왷튷�칺흲�쐚����쯺�짢튢붛�즫숺�쐚�즫�즫��짢쑪.20) 뽾쥶쓶
붖쬲��뺆쬲, 붖앋뼒񕨺쐚붖쬲빊휃흖튢쿊짵얢븉�빦, �푢빻�숞빻툲��𖨳���츛즿흖뾶�숞, �쬂쵾�빃
�붆뼒�흖븒칺빦않짣빦��텖����붛�즫숺�쐚�즫�즫��쑪빦칺뾶쐚휺즪�쵆짢빻첺펞툲��짢칺뾶쐚
휺즪�븉�쑪.

 

Ⅳ. 감리자의역할과다른건축관계자들과의관계

1. 역할
붖쬲�쐚뷺��왷흖븒뷺�쳂축쒆�붆츛즿흖�않짣�않빦, 푢빻�붆튪빊않튢흖욶줂뺆빊츛즿흖욶쫾뾶�흖�

��쬂툲�흲푢빻않짣뺆쬲, 붖앋쐚흋첺쬂펞쑪(뷺�츛�19��9왷). 춞왢푢�흖퉇�흲휂쐚븉�훊쑎빦
펞푢짢잖쐚�웒�흖튢흋첺쬂펞쑪. 뽾쥲숞춚쑫쯺��빊붆5��빷쵾�퉇�뷶숞, ���5붢��퉇춚
쑫쯺��빊붆3��빷쵾�퉇�빃�, 훊뷺�빻툲, �쑪���뷺�쳂뷺�빻툲왷�빃�흖쐚���븯뺂빃즫�붜�
붖쬲�찋�퉇��흖춶�흲퉇�푢빦, 뽾�붆뼒�흖븒칺빦휂쑪(뷺�툲츛푢즿�19��5숺��7). 
팒붖쬲��쬂뾶짣·��쯺튢뾶�빻툲푢�뾂춶�쬂퟊쩒빃�, �켛퐲줞쾒춶뾂숺��빮�쭃�퟊쩒빃�왷��뻲�켆
흖뺆빻툲붆퟊쩒웒쭎쑪뷺��흖븒붖쬲�붊칺빦튢쬂񸬢빦, 빻툲붆퟊쩒얢웒흖쐚붖쬲퟊쩒칺빦튢쬂񸬢흲휂쑪(뷺�
츛�25��6, 붟�츛푢즿�19��3). �츛퉇툲흋빊퐿�쒆퉇빻앟��빃�흖쐚뽾��흖욶줂붖쬲흋첺튾켆뾶�
흖튢칺쑪퉇튾흋첺펞뾶���빦�쑪.

빻빻켆첾�빃�춢򰨳�튪빊۷푢빻뺆쬲�숢�않, 춢򰨳�뾶펦�즫왷�붖훎흲뷺튪빻툲쬂���짢펞뾶�흲
�빃�뷺튪흚�쑎휺쭇툲흋�짢흲뾎뷺튪툲흋뺆쬲쬂븒펞�쑪(뷺튪뾶펦�츛�39��1). 쑪쭒, ��뽢찮�퉇�
�뷺�쳂흖뺆뷺튪빻툲왷춢򰨳�븆븶뺂�쑪빦��얞쐚빃�흖쐚춞왢푢츛��뷺튪흚�쑎휺쭇툲흋�짢흲뾎

16) 윤재윤, 앞의 책, 546면.
17) 대법원 2003. 1. 10. 선고 2002다11236 판결
18) 김동희, 앞의 책, 83면.
19) 김동희, 앞의 책, 83면.
20) 김동희, 앞의 책, 86면.
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푢빻쑮빊흖튢�축훎�뺆쬲푪��, 튪빊칆빃흖뺆툲��, �빻븆툲왷붖앋뼒쒆뷺튪툲흋뺆쬲쬂븒흲휂
쑪(붟���2, 붟�츛푢즿�55��1). �흖츛즿���흖욶줂흋첺펞󡯮�엖휺뷺튪툲흋뺆쬲�짢흲뾎뷺�츛잖쐚
�츛칺쑪쓚�흊븯빦튾춆󡯮�욶쫺않짣빦�쑪.

붖쬲�쐚푢빻�붆츛즿��춞뷶숞튪빊않튢쒆짢빻툲�훐쐚빃�뷺��흖븒훒쬶푢�·�푢빻𖨳�펞�빦, �쬂욶
쫺�훐쐚빃�흖쐚��𖨳뿒�펞�쑪(뷺�츛�25��3), 뽾즂흖않켎뻲빦빻툲쬂빊팓쐚빃�흖쐚붆뼒�흖븒칺빦
흲휂쑪(붟���4). 잖붖쬲�쐚�빃�푢빻�흖븒퉇튾않쯺��튷않짣𖨳펞�빦(붟���5), �붟�푢
�잖쐚�푢빻𖨳�숞, 빻툲��𖨳�뾂뷶쐚뷺�빃�츛�짢튢뷺�츛흖��뾂뷶쑪. 욶줂튢, �쬂붖쬲빊휃흖튢�뷶숞, 
쑪쫺븒�펞쐚흌쑪. 뽾출흖않뷺�츛�뷺��숞푢빻�붆붖쬲���ퟆ붟�흋첺펞���짢칺펞�뾏�뷶켆뷶숞�흶푢
쐚왷켎�����훐않짣찋푢흲�쬂칺�빦�쑪(붟���7).

뷺튪뾶펦�츛�뽾켎�����짢뷺튪뾶펦��칆빃, �퉇��뷶켆, �흳쒆붆�뾏�뷶켆۷󡨺왷푦켊�숞��ퟆ뺆
즮흲켎���찋푢빦�쑪(�40��2). 뽾출흖않춢򰨳팒팓���짢흲뾎뷺튪툲흋뺆쬲��흋첺흖붢�잖쐚붊튳뷶숞
뼒���훐않짣찋푢빦, �쬂�춞빃�춢򰨳흖칺빦빦툲푪�툲쬂�쨶펞�쐚왷�켆쑿붊튳춶�뽢��엖빦�
쑪(�39��4). 잖, 뷺튪툲흋뺆쬲�푪�칺빦�첺쬂찋푢뺂앟푢흖춢򰨳�짢흲뾎�쬂�펞흲튪빊칆빃왷��򍯞쬂
않짣빦(�39��3), �쬂�펞�훐쐚빃�흖쐚툲�츒뿒�않짣쐚뽢�뿒�엖빦�쑪. 푪�뷺튪툲흋뺆쬲��푪�칺
빦쬂춢򰨳팒팓����펞�훐쐚��춢퉣쐚�휃푪�춞힇쑪.

2. 다른건축관계자들과의관계
붖쬲�쐚뷺��짢켆붖쬲흋첺쬂�춡훊뽾흋첺쬂펞쐚�짢뷺��ퟆ쐚춂툲��짢���뺂펞���뺆빊흖�쑪. 욶줂

튢, 붖쬲�쐚뷺��쬂�흲춂츛퉇��빊휃�츛쬲흖욶줂튦쥏뺆쬲�����첺짢뽾흋첺쬂펞흲휂쑪. 뽾쥲숞훤튢툺
칾춚ퟆ붟�뺆즮츛즿�붖쬲�흖븒쑮펢춂츛퉇��츛쬲쬂횲졶휺슞쐚쑪휗칺펞쑮�쭎즮빦�빦, �쐚쑪쫾�
짢쐚뷺���빊휃�븶���쬂�쐚찮퐻�칺�쑪.

붖쬲�쐚뷺�쳂�튪빊않튢쒆짢푢빻얞쐚�흲켆쬂뺆쬲, 붖앋뾶웒첾흖튪빊��튪빊�않쬂�흖튢뻲쐚쓶�즫쑪. 
뺂뷶팒뽢찮뷺�쳂�빃�뷺��붆튪빊�쬂붖쬲�짢��쐚뺆��휺앋쭃��붖쬲붆�쩮휺��챁쑪쐚첾�����얞
흎빦, 푪첺퉇�짢쐚휗��흋첺쬂켊쬲흲휂쑪쐚��않�흎쑪. �흖뷺�츛�붆뼒�붆붖쬲�쬂��쐚팒뷺�쳂
왷�빃�흖쐚튪빊흖�흲�훐���흖튢붖쬲�쬂��않짣빦�쑪(�25��2칾첾). 힎퟾��짢푦뾶펦���뷶숞
튪빊빻찮쬂뷺�쳂뺂붟�튪빊��튪빊�않뻲��빃�흖흲뽾힎퟾쬂��빦�쑪(붟�쑮튢). 츛�팒쐚
붖쬲�튦�쑮빊흖튢켆뷺���붢��쑮�푢뾶�튢쐚켎붆쑪빦칺훊튪빊·붖쬲켊쬲�않붆�줂빦쑮춚�
쑪.21) 뽾쥲숞튪빊��붖쬲흋첺펞�춞왢푢붖쬲�숞붖쬲흋첺쬂�푪쐚쓶�훦붆얞쐚븉�훊쑎줂븉�쓶, 뽾�흲�흲
�뿒�춶�푢쭒��튷��쐚�흖뺆흲쐚�첾�쑪.

붖쬲�쐚푢빻��빻툲푢빻뺂��뺆쬲, 붖앋빦빃�흖욶줂튢쐚�푢빻숺�쐚푢�򍯞, 숞훊붆빻툲��쬂�뻲펞�뾶
웒첾흖칾���짢푢빻�짢켆앋쭃얢��쬂��븉��뻲얢쑪. �흖뷺�츛�휗�붊뺆빊쬂흊븯켊쬲흲푢빻�텖쭒훊
쑎줂뽾빊흺툲붆붖쬲�붆얦펞흌않짣뽢�빦�쑪(뷺�츛�25��1). 2008싊񎨢쉏앟�빦뷺��춢·�툲빦��
��숞짢튪빊·푢빻·붖쬲쬂앟�빊흺툲붆힆쓞����얮흖욶줂붟��흖뺆�츒뽢��푦튪얞뾶않힆쑪.

뽾쥲숞�뷺튪흋�쐚푪�푢빻��첾뷺튪흋�왷않뾏흋흖��빦뽾뾶펦��칺쑪쐚񒶶��힇흋뺂않뾏뺆쬲흖
��흲푣뺂푪��븒뺺쬲얞쐚춯푣22)�짢�힇얞빦푪��쑪. 푣퉇펞뾏����흖튢않뾏빊휃��븶�쭒, 푪�빻툲
�흖튢쐚���짢�첾뷺튪흋��푢빻��텖��푢빻흖붊흲�훐쐚�뷺튪흋����흳짢튢푪���짢�
뽿��‘푢빻뺆쬲’쬂펞ퟚ쑪.23) 쳂짦�쐚뷺튪툲흋뺆쬲숺�붖쬲ퟆ쐚뻲칊얞�쭒뽾��짢뽾붊뷺튪툲흋뺆쬲��흳�팒뽿
�뺆쬲, 붖앋�짢�얞휺힮븉�툲푪�쑪. 푢빻�ퟆ퉇흳흖튦�춢퉣뷶숞뽾��팒�붆찮�쐚빃�않���휺
ퟚ쑪. �쐚2018. 12. 21. �첾뷺튪흋��푢빻�뽢��칾븯��짢�얢�뿒�않빊팓얞빦�쐚쓶, ��뾶�빻첺붆펞
흲힪쓞�뽿�뷺튪툲흋뺆쬲흳��팒ퟆ뽾흳�쒆�뾶붆얞뾶않븉�짢칺�쑪.

21) 헌재 2017. 5. 25.자 2016헌마516 결정
22) 김종보, "시행과 시공의 구별-종합공사에 대한 건설산업기본법 조항의 위헌성-", 『행정법연구』 제26호(2010. 4.), 61-62면 참조.
23) 김종보, 앞의 글, 72면.



감리자 지정의 법적 성격과 감리자의 역할 / 백민주

34멯켟쪐폫뭧/ Construction & Urban Development Law Review

Ⅴ. 결론
붖쬲�않쐚��흶���쯺흖튢붆뼒��뺆쬲, 붖앋뼒흖튢푢�얞흎쑪. 붖쬲�붆푪��흖튢흋첺쬂펞쐚춯푣�

�춞��빊휃�븶쑿툲�짢튢즫뺆빊흖튢칺흲�쐚찮퐻뺂쐚툲쳍쑪쫺쑪. 뷺��숺�쐚푢빻����흖튢쐚뷺�쳂�뷺��줂
쐚찯�숺�쐚�뺆빊쬂빻�쑪뾶칺쑪쐚뽾뺆쬲, 붖앋����흖튢�쐚쓶쓚붆뿒�흳�펞쑪. 쑮펢뷺��ퟆ�
븶��빊휃퉇쒆쬲��짢튢�뼒쬲툲흖뽾�쐚븉�훊쑎줂뷺�츛즿뺂붇�훎�펞�왪��흖튢�펞얞않짣쑪. �ퟆ붟
�흋첺펞뺂�흖�휺튢붖쬲�쐚붇�뽢�붆�흖튢뻲얦펞�않짣쐚���펞찋�ퟆ붟�찮퐻�칺�쑪. 뽾쥲쑪칺쑎
��빻툲뾶붊�숺뷺�쳂�뷺��쭣쐚뷺��숞푢빻����흖튢쐚붖쬲��붢��쑲붗�훐�븉�빦, 붆쐫쯺�
흖튢�힇즫��빦�븉�쑪. �붟�빃�뽾붊붖쬲�않붆�흖튢튢푪��짢�앟얞�훐쐚�얢���짢��얞
휺ퟚ빦, �쬂칺퟊뾶��않�񚿞붆젢즽츛쬲숞�빊흌�빹빹흖툶�얞휺�쑪.

, �츛즿퉇툲흋빊퐿�뼒��붖쬲����툲흋򰨺ퟆ붖쬲�붊붖쬲빊휃��븶흖훤튢툲흋򰨺�빊휃�븶쑿툲�
튦�뺂�흖��뺆흲쑪. �붟�빻츛�붢��붖쬲��흋첺펞쐫즫��븯튷텖쭒훊쑎줂�흖붊���짢힇�쵾�펞�쐚
붖쬲쿊ퟆ붟�뻲���빊휃�뷺흖뿒�쵾�쑪. 툲흋빊퐿�뼒��붖쬲����켆푪빻툲쬂춯�뾶�흲붖쬲��빻툲푢빻
뺂�흖뺆뺆쬲, 붖앋흳�붜쐚빻��튷븯뺂뾶쒆흖튢켆쿊짵얢븉�짢붖쬲�흖븒켆흲얞쐚뼒뺂뽾툲흖�쑿튷�켆흲
쑪. �붟�������빊휃�튷븯�붜쐚붖쬲빊휃�튣쐚쓶�휺튢않춂툲�츛쬲쬂�쐚쌂뷶붆얞뾶않쑪.

푪��흖튢쐚붖쬲��푪�칺빦�펞񕨺쬂뷶켆뷶숞, 붖쬲��츛즿퉇�뼒툲쬂��짢켎����쐚�않���휺
ퟚ쑪. 붖쬲�붆붖쬲쿊쬂�뾏춡�챁븉��즪흲뽾ퟆ붟�뼒툲붆𲬛얞쐚빃�않�쑪. �흖뷺�츛�숞뷺튪뾶펦�츛
흖튢쐚붖쬲�쬂칺뾶�흲켆쑿붊튳춶��첺쬂찋푢뷶숞, 뽾빻툲��왷뼒툲쬂��짢켎��򍯞쬂�챁않짣
쐚, 붖쬲쿊�뾏흲켆흖뺆흲쐚왷퉇��푢�빃��흲�짢튢빊휃퉇�칺쬂졶휺슞쐚쑪휗춯푣�펞쑮왪�쭎즮
빦�쑪. 뽾쬲빦�ퟆ붟�펞쑮왪�쑪쫾�짢쐚뽾ퟆ붟�켆쑿붢��숞켆쑿򍯞붆푪��쩮휺�빦�쐚횇홾푪�춞
힇�뾶않쑪.

�쐚붖쬲�붆뷺�쳂�뷺�뺂�흖튢펞쐚흳��튷흖쒆뷺�뺆빊�쬂쿊짵툲�빻붖쒆�튷�훊�켆�
푪�흖뾶�쑪. 쑪쫾�짢쐚붖쬲흋첺쬂펞쐚팒팓붖쬲��즫��첾튷숺��튷�켆�않�붟�찱�쓚븉�
쑪. 붖쬲�칺쬂�붇�칺펞쑮�뽢�쐚�않񕨺��쿊않���쭒�흖펞��짢펞춞얞휺휂븉�����펞
쑮��븯츛�짢튢24) 뷺�툲츛숺�쐚흚�쑎휺쭇툶흋뾶칾츛�흲뽾�즫�뽾뼒흖퉇�쐚�븯�붜�않짣쐚븉�쑪. 
�뾂춂붊켆켊흖뿒�쒆얞빦�쐚뷺튪툲흋뺆쬲쐚�붟��쯺흖튢쐚빦첺��쑪. 뾂쒆��흖�쫺뾶뿒�빦, ��훎�
툲빦춢퉣���붖쬲�않쬂퉣푢쑪쐚쑪쐚쓶튢붖쬲�않񕨺��튷�켆�뾶쐚휺즻쑪. 뽾�않�񶶯��튢쐚붖
쬲�붆펞쐚흳흖뺆빻�튷븯뺂뽾���쭃�튷��쑪. �쬂�튢쐚붖쬲��븯축쐫즫�퉇뺂뽾��튷쭃
��싾즫않쁞펞춞얞휺휂쑪.

빦�2023. 2. 24. 푲툲퟊쩒�2023. 3. 7. 븒���2023. 3. 11.

24) 이원우, "규제개혁과 규제완화 : 올바른 규제정책 실현을 위한 법정책의 모색", 『저스티스』 제106호(2008. 9.), 384, 395면.
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ABSTRACT

The Legal Character of the Appointment of a Construction 
Supervisor and the Role of the Supervisor

Baek, Min-ju*

The construction supervisor is one of construction participants. To complete construction, he(or she) reviews design documents 
and supervises the construction processes. Historically, the supervision system started with the power of the building permit 
authority and changed to the position of a professional architect. Then. whenever major safety accidents have occurred, it has 
been repeatedly enacted and revised. The demand for following public interest, rather than market needs, has become the driving 
force behind its development.
Principally, the choice of the construction supervisor lies within the sphere of the contractual freedom of the owner. However, in 
the case of apartments subject to business plan approval under the Housing Act, the business plan approval authority appoints a 
construction supervisor and requires the owner to make a contract with the supervisor, considering the influence of public safety. 
This is the reason for restricting a general interpretation of the delegation contract of the Civil Law when interpreting construction 
supervision contracts. Such public legal intervention is expended on any building for sale subject to the Construction Act.
The construction supervisor manages all construction processes. And he can request the constructor to correct, re-construction 
or stop constructing. For protect the position of supervisor, relevant laws prohibit that give disadvantage for exercising the above 
authorities. In addition, the Construction Act prepares various institutional devises, such as checking whether supervision fees are 
paid prior to use approval.
These institutional devices are instituted in public interest and, on the other hand, reflect weak operational realities of the 
construction supervision system. Construction management was introduced into the public sector by the Construction 
Technology Promotion Act and is autonomously expended to civil areas. It shows a trend of change in relationship with owner 
from check to mutual collaboration. Furthermore, it suggests the possibility of improving autonomous control through the 
professional development of supervisors.

Key words :  Construction supervision system, Construction supervisor, Construction management, Appointment of supervisor, 
Construction supervision contract
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